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IS A REFLECTION ON TRIAL COURT’S MO- 
TIVES IN RENDERING DECISION GROUND 
FOR DISBARMENT? 





The practice of merely censuring attor- 
neys who reflect seriously on the integrity 
of the courts before whom they practice, 
while it evidences dignity and commend- 
able self-control on the part of the judiciary, 
is not commensurate with the offense. 

Where such reflections proceed from lay- 
men or from the lay press, it is probably 
wiser and more becoming on the part of 
the court to ignore them, unless they are 
in relation to a case pending, but where at- 
torneys are guilty of such conduct, the pun- 
ishment should be immediate suspension or 
disbarment, especially where such animad- 
versions are deliberately written or printed 
in briefs or affidavits submitted to a court 
having supervisory jurisdiction over the 
court or judge against whom the attack is 
directed. 7 

This was the decision in the recent case 
of In re Rockmore, 111 N. Y. Supp. 879, 
where it was held that where an attorney 
submits to an appellate court an affidavit 
reflecting upon the judicial integrity of the 
court from which the appeal is taken, such 
action constitutes unprofessional conduct 
justifying suspension from practice, not- 
withstanding he fully retracts and with- 
draws the statements, and asserts that the 
affidavit was the result of an impulse caused 
by what he considered a grave injustice, 

The court was fully alive to the serious- 
ness of such reflections, coming from an 
officer of the court, as well as to the fact 
that they were grossly unprofessional, and 
declared itself in no uncertain terms, say- 
ing: “We cannot shut our eyes to the fact 
4 that there is a growing habit in the profes- 
sion of criticising the motives and integrity 
of judicial officers in the discharge of their 





duties, and thereby reflecting on the admin- 
istration of justice and creating the impres- 
sion that judicial action is influenced by 
corrupt or improper motives. While we 
recognize the inherent right of an attorney 
in a case decided against him, or the right 
of the public generally, to criticise the de- 
cisions of the courts, or the reasons an- 
nounced for them, the habit of criticising 
the motives of judicial officers in the per- 
formance of their official duties, when the 
proceeding is not against the officers whose 
acts or motivesare criticised, tends to sub- 
vert the confidence of the community in the 
courts of justice and in the administration 
of justice ; and when such charges are made 
by officers of the courts, who are bound by 
their duty to protect the administration of 
justice, the attorney making such charges 
is guilty of professional misconduct.” 

The unfortunate attorney made ample 
and profuse apology, but the court held that 
the offense was too serious to be cured by a 
mere apology, saying: “The respondent ad- 
mits the impropriety of his action and 
states that he filed his affidavit without 
malice and with the best of motives, but not 
with the best of judgment; that in this affi- 
davit it was not intended in any way to 
reflect upon or injure the court, and that 
the affidavit was made while the respondent 
was laboring under a sense of injustice 
which for the time being obscured his judg- 
ment; and he fully retracts and withdraws 
all the statements in the said affidavit con- 
tained which in any wise reflect upon or 
impugn the motives of the court. He also 
states that this was his first offense, and 
asks that he may be absolved from inten- 
tional wrongdoing, and is prepared to make 
such reparation as the court deems he 
should make in the premises. This court 
is not concerned so much with the punish- 
ment of the respondent as with the dis- 
charge of its duty of protecting the admin- 
istration of justice; and, while we are will- 
ing to accept the statement of the respond- 
ent that preparing and filing this affidavit 
was the result of an impulse caused by what 
he considered a great injustice inflicted up- 
on himself and his client, we cannot over- 
look the fact that the statements are made 
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in an affidavit deliberately sworn to by the 
respondent and which was submitted to the 
court to influence its judicial action. It all 
shows deliberation and premeditation, and 
not the impulsive writing of a letter, or oral 
remarks addressed to the court, and is, we 
think, within section 67 of the Code of 
Civil Procedure; and we do not think that 
we are justified in overlooking this offense. 
The respondent must, therefore, be  sus- 
pended from practice for the period of six 
months, and we wish to have it understood 
that in the future we shall deem it our duty 
to treat such an offense as a serious breach 
of the duty that attorneys owe to the courts 
of the state and to the administration of 
justice.” 

There is no doubt but that defeat in a 
hotly contested law suit provokes an attor- 
ney to a_ pardonable outburst of feeling 
against rulings of the court which has oc- 
casioned his downfall. It is the wiser prac- 
tice on such occasions to go to the near- 
est tavern and indulge the time-honored 
privilege of the bar of “cussing the court,” 
than to immediately file the necessary mo- 
tions to perfect an appeal and brief the case 
for the higher court, while the mind is thus 
seething with indignation and incapable of 
calm, dignified and convincing argument. 





NOTES OF IMPORTANT DECISIONS 


INJUNCTION—BREACH OF CONTRACT: 


NOT TO ENGAGE IN SIMILAR EMPLOY- 
MENT.—tThat equity will not enjoin a breach 
of contract of a bookkeeper not to engage in 
the liquor business in the state, in the absence 
of some special equity, involving good will, pe- 
culiar intellectual or other skill or capacity, 
secret process of business, or other recog- 
nized ground, was the decision of the court in 
the case of Simms v. Gurnette, 46 So. 90. 
The contract in this case was as follows: “I 
will be pleased to have you enter my employ 
as bookkeeper. I will pay you a salary of one 
hundred dollars per month for a period of two 
years from May 1, 1906. You are to give your 
entire time to my business, and to perform 
same in a satisfactory manner, and, in the 
event of you ever leaving me for any cause, 
you to agree to never enter into the liquor busi- 





ness with any other firm in the state of Flori- 
da.” The court in distinguishing this case 
from such cases as usually come within the 
protection of equity jurisdiction, said: 
“The view we take of this contract renders 
much of the discussion in the briefs of coun- 
sel useless. The case does not present a 
question as to the reasonableness of the con- 
tract, tested by the ‘restraint of trade’ rule, 
but whether a court of equity will intervene 
to enforce specific performance thereof nega- 
tively by enjoining its breach. Burnette had 
no ‘good will’ to sell, nor did he possess any 
peculiar intellectual or other skill or capacity 
that could not readily be supplied by the ordi- 
nary demands for employment. There is no 
trade secret or secret process involved, insthe 
sense it is understood as a basis for equitable 
interference. On the contrary, the bill alleges 
nothing more than that universal knowledge, 
gained by every successful business of long 
standing, as to where and what it is best to 
buy and where best to sell. His employment 
for a few months as bookkeeper gave him no 
direct contact with the complainant’s custom- 
ers, so as to create a personal influence and 
following upon and among them, which might 
be carried as an asset to the new firm. The 
secret copying from the books of the names 
of the dealers and of the prices and the names 
of the complainant’s customers is an allega- 
tion tending to show bad faith; but no-.author- 
ity has been cited to us, nor have we found 
any adjudicated case holding that this fact 
alone would authorize an injunction against the 
one committing such breach of faith entering 
into business at all. In short, the bill alleges 
nothing but the breach of a contract for ordi- 
nary personal service, as to which it does not 
appear that the common-law remedy is not ful- 
ly adequate.” 








ARE NATURAL WATER POWERS 


PUBLIC PROPERTY? 





Nature of Title to Falling and Running 
Water.—The idea of ownership involves 
the idea of a person in whom the right of 
ownership resides and of a thing over 
which it is exercised. It implies power in 
the person of use or control over the thing. 
The right and power, in the case of private 
ownership, is exclusive. The force of pub- 
lic opinion supports the person in question 
in the use or control of the thing in ques- 
tion, and denies a like use of it to others. 
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The owner, has, to the extent of his owner- 
ship sole dominion over ‘the thing owned. 
In the case of inanimate chattels his dpmin- 
ion is absolute save that they are subject 
to be seized for taxes or in satisfaction of 
a judgment, etc. In the case of animals, 
dominion is further limited by forbidding a 
use or contro] that would involve cruelty. 
To the limitations imposed by law must be 
added those resulting from the 
character of the thing itself. Land is in 
its nature fixed and immovable, and al- 
though public sentiment or the law may set 
no limits to the owner’s use of it, these 
necessarily follow from its inherent quali- 
ties. While he may plow or dig into its 
surface, he cannot change its locality. On 
the other hand, chattels can be moved from 
place to place, or confined at the will of 
the owner. But in its nature, running or 
falling water is not, except in an insignifi- 
cant degree, subject to control, at least 
where it exists in any large volume. Of it, 
Blackstone says: “It is a movable, wander- 
ing thing, and must of necessity continue 
common by the law of nature; so that 1 
can only have a temporary, transient, usu- 
fructuary property therein; wherefore if a 
body of water runs out of my pond, into 
another man’s I have no right to reclaim 
it.” He further says that a grant of water 
passes nothing but a right of fishing, and 
presumably he has reference to small ponds 
or insignificant streams deemed fo be a 
part of the real estate.’ It is manifest as 
Blackstone remarks, that title to any large 
volume of running water must be confined 
to a temporary, transient use of each par- 
ticle of the water while it passes. The 
very term water power refers to the force 
of the moving water, but as its flowage is 
perpetual it is hardly correct to speak -of 
a usufructuary interest as transient. The 


right to use a large head of water, if a’ 


right of which the state cannot deprive the 
owner without compensation, is certainly 
a very valuable right. Its value is in no 
wise diminished by the fact that it is not 
a right which gives title to the water itself. 
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The right to take the water to remove 
it from its bed to exercise complete control 
over it, to exclude all others from a like 


_exerdise of control might be nominally 


conferred by the state upon the individual, 
but it would be valueless, for like the right 
to communicate with the inhabitants of 


' Mars it would be impossible. 


Riparian Owner's Right to Use of Water ° 
Power.—While the extent of the right of 
the riparian owner to the use of water pow- 
er aS against the state is still undefined 
and uncertain, there can be little doubt that 
his right is such as_ to entitle him 
to compensation for permanent im- 
provements. If for example the 
owner of land on both sides of a water fall 
were to incur great expense in construct- 
ing and equipping a power house suitable 
for the utilization of the full head of water 
obtainable, no one would contend that the 
state could take possession of the water 
power thus developed and apply it to public 
uses, without compensating the riparian 
owner. But a different case would be 
presented where :t might be necessary to 
divert the water for the purposes of navi- 
gation, in such manner as to destroy the 
power house and other equipment for the 
use of the water for power. So there 
might be difficulty in determining the law 
applicable to a case where only a small © 
part of the available power was developed, 
and for the purpose of developing the 
whole, destruction of the partial works 
would be necessary. Would the action of 
the state in such cases be a taking of private 
property for which it would be necessary 
to give compensation? If the riparian 
owner’s right to the use of water power 
be an ordinary right of property, it would 
seem that he would be as much entitled to 
compensation, when that right was ren- 
dered worthless, as he would be when de- 
prived of any other class of property. But 
it is well settled that his right of property 
in the use of the water or the land under 
it is not absolute, at least in navigable 
streams. 


May Not Obstruct Navigation—The 
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universal rule is that the public have | no power to obstruct navigation con- 
the right to the use of the stream for navi- | trary to the regulations of congress. 


gation, and although by damming it the 
riparian owners might develop a_ very 
valuable water power, he would have no 
right to do so to the impairment of ‘the 
public right of navigation.*? And such a 
dam or any other obstruction to naviga- 
tion is a public nuisance and no lapse of 
time will bar the right of the public to 
remove it.* For, the state itself has 


(2) Charnley v. Shawana Water Power & R. 
Improv. Co., 53 L. R. A. 903. 


(3) Charnley v. Shawana Water Power & 
Imp. Co.. 53 L. R. A. 903. 109 Wis. 563; and note 
where the following cases are cited: Southern 
Ry. Co. v. Ferguson, 105 Tenn. 552, 59 S. W. 
343. Voo~ht v. Winch, 2 Barn. & Ald. 662; 
Renwick v. Morris, 7 Hill 575; Olive v._ State, 
86 Ala. 88, 4 L. R. A. 33; Cril v. Rome, 47 
How. Pr., 406; Ryer v. Curtis, 72 Me. 181. So 
the obstruction of the passage of fish to an 


inland lake is a‘public nuisance, State ~ v. 
Franklin Falls Co., 49 N. H. 240. 6 Am. Rep. 
513. In State v. Roberts, 59 N. H. 256, it was 


said that no one can obtain a _ prescriptive 
right to maintain a dam or other artificial ob- 
struction to the passage of fish up or down 
a stream. A riparian owner cannot acquire 
by prescription the right to maintain a dam 
and mill so as to defeat the right of the 
public in an easement to float logs down a 
stream capable of such use. 65 N. H. 190. 18% 
Atl. 794; and no lapse of time will bar an 
action on the case for maintaining a dam 
across a stream capable in its natural state 
of floating logs, rafts and timber, and thereby 
obstructing the passage of the plaintiff's logs. 
as a dam so constructed is a public nuisance, 
which no length of time will legalize. Knox 
v. Chanoler, 42 Me. 150. Length of time will not 
legalize a nuisance consisting ofa bank erected in 
a harbor. But where riparian owners have main- 
tained wharves without complaint or inter- 
ruption from any source for twenty-five years, 
they will not be dec!ared to be nuisances at 
the instance of the municipal authorities, whose 
acts in the erection of the bridge and the 
dredging of the stream caused the wharves 
to be obstructions to navigation of which they 
comnlain, Chicago v. Laflin, 149 mi. 373. Tee 
deposit into a navigable stream, by a hydrau- 
lic mining company, of debris consisting of 
gravel, sand and other refuse to the 
impairment of navigation constitutes a public 
nuisance the right to continue which cannot 
be acquired by prescription, so as to bar a 
proceeding in equity instituted by the attorney 
general in the name of the people to compel 
a discontinuance of the acts which constitute 
the nuisance . People v. Gold Run Ditch 
& Mining Co., 66 Cal. 138, 56 Am. Rep. 80, 4 
Pac. 1152. And the obstruction of a harbor 
by depositing sawdust. chips and bark and 
other refuse matter from a mill into a race- 
way leading therefrom, in violation of a 
municipal ordinance is a public nuisance which 
no length of time will legalize. Ogdensburg 
vy. Lovejoy, 2 Thomp. & C. 83. Affirmed 58 N. Y. 





It is only navigation upon rivers entirely 
within the state, and having no connection 
with interstate navigable waters that the 
state can regulate.* Of course where a 


662. So a mill owner can acquire no right by 
prescription to cast slabs, edgings and waste 
into a stream capable in its natural state of 
floating logs, rafts and lumber, if the stream 
or channel is thereby obstructed. Veazie v. 
Dwinel, 50 Me. 497. And the filling and nar- 
rowing of the channel of a navigable river 
with the debris resulting from hydraulic min- 
ing to the injury of navigation and the danger 
of riparian owners is a public nuisance which 
can never become lawful by any length of ex- 
ercise. so as to bar a suit to abate it brought 
by a private person who has sustained special 
damage. Mining Debris Case, 9 Sway. 441, 18 
Fed. 753. But if the acts of a mill owner 
in reducing for a short time each year, the 
area and depth of the water in a great pond, 
thereby diminishing the enjoyment by the 
public of boating, create a technical public 
nuisance, neither principle nor authority, re- 
quire the application in such case of the rule 
that no length of time will legalize a nuisance, 
there being a statute permitting the acquisi- 
tion by desseism of a complete title against 


the state. Atty. Gen. ex rel Mann v. Revere 
Copper Co., 152 Mass. 444. 
(4) “As a general rule, it may be stated 


that no state can lawfully destroy the capacity 
of a body of water for navigation unless it 
is completely and absolutely within its juris- 
diction. Whatever be its powers over waters 
over which it has absolute dominion It certainly 
eannot destroy rights which belong equally to 
other states although it has been held that 
an act of congress declaring an existing bridge 
over the Mississippi a lawful structure, does 
not unconstitutionally violate an existing 
treaty with a foreign power that the naviga- 
tion of .such river shall remain free and un- 
obstructed forever. The Clinton Bridge, Woolw. 
150. Fed. Case No. 2900.” And a compact 
between two states that a river shall be free 
and common to the citizens of the United 
States will not deprive congress of the power 
of authorizing the construction of a bridge 
over the stream. Pa. & Wheeling & B. Co., 
18 How. 421, 15 L. ed. 435. The paramount 
power of regulating bridges that affect naviga- 
tion on the navigable waters is in congress. 
New Port & C. B. Co. v. United States, 105 
U. S. 470, 15 L. ed, 435. Congress has absolute 
power and control over navigable waters of 
the United States in the interests of commerce 


and the rieht to declare what may and may not 


constitute obstruction thereto. United States v. 
North Bloomfield Min. Co., 81 Fed. 243. Con- 
gress cannot construct a bridge over a navi- 
gable water under the commercial power, oO! 
under the power to establish post roads. 
This belongs to the local or state authorities 
of the state. within which the work is to be 
done. But this authority must be so exercised 
as not materially to conflict with the para- 
mount power to regulate commerce. United 
States v. Railroad Bridge Co., 6 McClear, 517. 
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water power dam obstructs navigation, and 
is consequently a public nuisance, its de- 
struction would not entitle the owner to 
sompensation.® On the contrary, any priv- 
ate person, especially injured, would have a 
right of action against the riparian owner 
of the water power dam, or against the 
person who in any other way impeded navi- 
gation to his injury. Thus, where a log 
driver, using the Catawaba river* for the 
purpose of floating float logs and poles 
to a mill farther down the stream, suffers 
loss through a jam occasioned by a bridge 
improperly constructed, he has a right of 
action against the county responsible for 
the improper construction of the bridge. 
In Cox v. State,’ it was held that a statute 


Fed. Case No. 16,114. But the supreme court 
held thut congress may directly, or through a 
corporation created for that purpose, construct 
bridges for the accommodation of interstate 
commerce. Luxton v. Nerth River Bridge Co. 
153 U. S. 525, 38 L. ed. 808. It is res judicata 
that New Jersey has no right to the soil under 
the water below low water mark in Staten 
Island sound such as will prevent the construc- 
tion of a bridge thereon in accordance with 
United States authority. State v. Bolier, 14 N. 
J: En 108. Under the paramount power of 
congress to regulate commerce, its determina- 
tion that the construction of a bridge author- 
ized by it will not interfere with navigation 
is conclusive. Miller v. New York, 13 Blatch. 
469, Fed. Case No. 9,585. Congress has power 
to prescribe the place and manner of construct- 
ing bridges across the Mississippi river so that 
navigation may not be interfered with, and 
the United States has the right to prevent 
through the process of the courts attempts to 
construct them otherwise or er:sewhere. United 
States v. Milwaukee & S. P. R. Co., 5 Biss 
410, Fed. Case No. 15,778. Under its power 
to regulate commerce, congress can authorize 
the construction of a bridge across navigable 
waters independent of the consent or concur- 
rence of the state government. Stockton v. 
Baltimore & N. Y. R. Co., 1 Inters. Com. Rep. 
411, 32 Fed. 9. For the purpose of inter- 
state commerce, congress can lawfully author- 
ize the construction of a bridge within the 
limits of a state which has not consented to 
but has protested against the proposed struc- 
ture. Pa. R. Co. v. Baltimore & N. Y. R. Co., 
37 Fed. 129; congress has power to order the 
‘emoval of a bridge as an obstruction to navi- 
gation where it spans a navigable river over 
which it has assumed jurisdiction, although the 
river is wholly within the limits of the state 
which authorized its construction. United 
States v. Moline, 82 Fed. 592. Note to Hutton 
v. Webb, 59 L. R. A. 33. 
(5) See cases cited in note. 


(6) Sutton v. Webb, 124 N. C. 749, 126.°N. 
C. 897. 


(7) 3 Blackf. 193. Note 59 L. R. A. 42. 





authorizing the construction of a mill dam 
in a navigable river, which is an obstruc- 
tion to navigation, is in violation of the 
ordinance of 1787 declaring navigable 
waters leading into the Mississippi and St. 
Lawrence rivers common highways which 
shall be forever free, and is unconstitutional 
and void. In Dover v. Portsmouth Bridge,* 
that although constructed under legislative 
authority from two states for the purpose 
of accommodating traffic between them, a_ 
bridge across a navigable river which tends 
to destroy commerce, obstruct the collec- 
tion of the revenue, or prevent the navy 
from resorting to navigable waters or to 
naval yards or depots necessary for their 
use, was an abatable nuisance. “A dam 
across a navigable river is liable to abate- 
ment as a nuisance, although built under 
legislative authority, if it materially ob 
structs the navigation of the river.”* “A 
dam across a navigable river, erected pur- 
suant to a legislative act requiring that it 
do not interfere with navigation may be 
regarded as a nuisance if not kept in the 
condition required by the act, and an action 
as for injury by a nuisance may be main- ° 
tained by the owner of a boat injured by’ 
reason of the obstruction of navigation occa- 
sioned thereby.*° One having a legisla-° 
tive grant to build and maintain a dam 
across a navigable river, on condition of 
making and keeping in good order and re- 
pair a lock for the safe passage, without de- 
lay or expense, of such boats and other craft 
as usually navigate the river and also a 
sluice of stated dimensions for the bene- 
fit of shad fishery, is only liable on such 
default to such persons as bring themselves 
within the terms of the grant e. g., naviga- 
tors of such craft as usually navigated the 
river when such grant was made." Cases 
might be cited indefinitely to the point 
that whatever use the riparian owner may 


(8) ; 17 N. H. 200. Note 59 L. R. A. 42. 
(9) Renwick v. Morris, 3 Hill 621. 
State v. Sunapee Dams Co., 59 L. R. A. 62. 

(10) Hogg v. Zanesville Canal & Mfg. Co., 5 


Note 


Ohio 410. Note State v. Sunapee Dams Co. 59 
L. R. A. 63. 
(11) Farwell vy. Smith, 16 N. J. Ls 133. Note 


State v. Sunapee Dams Co. 59 L. R. A. 62. 
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make of the water adjoining his premises 
must be made subject to the public right of 
navigation, and although the proper legis- 
lative authority may grant him the right 
to obstruct navigation, in this country, that 
authority vests in congress, save only in 
the case of waters unconnected with inter- 
state navigable streams. This rule is the 
same where the riparian owner owns 
to the thread of the stream. The public 
right of navigation is not affected by the 
fact that the owner of the upland has title 
also to the land under the water. His’ title 
to the subaqueous land does not give him 
any right to erect structures thereon to the 
impediment of navigation.1* This was the 
rule at common law. “Two distinct rights 
are regarded, viz.: (1) The jus privatum 
or right of property in the soil, which 
the king may grant and which may 
be held by a subject and the grant of 
which will confer on the grantee such privi- 
leges and benefits as can be enjoyed therein 
subject to the jus publicum. (2)The jus 
publicum, the royal prerogative by which 
the king holds shores and navigable rivers 
for the common use and benefit, and cannot 
be transferred to a subject, or- alienated, 
limited or restrained by mere royal grant 
without an act of parliament. The king’s 
grant therefore, although it may vest the 
right of soil in a subject, will not justify 
the grantee in erecting such permanent 
structures thereon as to disturb the common 
rights of navigation; and such obstruction, 
notwithstanding such grant, is held to be 
a public or private nuisance as the case 
may be. Com. v. Alger, 7 Cush. 53. 
The king takes this right of soil in trust 
for the public, so far as fishing is con- 
‘cerned, and although the king may grant 


(12) Thus in Michigan where the riparian 
owner owns to the thread of the stream his 
title to the sub aqueous land does not permit 
him to use the stream so as to interfere with 
its use for any of the purposes of navigation, 
and the floatage of logs and lumber is such 
a purpose. Moore vy. Sanbourne, 2 Mich. 519 
Thunder Bay River Booming Co. v. Speechley, 
31 Mich. 336, Buchanan v. Grand River Log Co., 
48 Mich. 364; White River Log & Booming Co., 
v. Nelson, 45 Mich. 578; and see also 62 Mich. 
636. 





away this right of soil to another, yet 
his grantee will take it subject to the same 
trust; and by such grant however compre- 
hensive in its terms, the public . . . . can- 
not be deprived of their common rights. 
Weston vy. Sampson, 8 Cush. 347, 352, 
Dunham vy. Lamphere, 3 Gray, 268, 271, 
Moore vy, Sanford, 151 Mass. 285, 7 L. R. 
A. 151 . . The right of soil must in 
all cases be considered as subject to the 
public right of passage. ... And any 
grantee of the crown must of course take 
subject to that right. Colchester v. Brooke, 
7Q. B. 339, 374.” This language is 
quoted in a recent case, before the New 
Hampshire court,’* wherein the plaintiffs 
claimed that the defendants in using the 
water of the Connecticut river at the Olcott 
Falls for manufacturing purposes, impaired 
the navigable capacity of the river at that 
point for the floatage of logs, to the injury 
of their business.. It appears that under 
the act incorporating defendants, title to 
the shore lands and suhaqueous land had 
been conveyed to them by the state; to- 
gether with the right of diverting the water 
to the wheels of its mill. Defendant’s coun- 
sel contended that “The grant of the right 
to build a dam, necessarily implies the right 
to cause some obstruction to the passage 
of logs . . . subject to the implied limi- 
tation that the dam must be so built as 
to create no obstructions, except such as 
are reasonably necessary to the beneficial 
use and maintenance of the dam for manu- 
facturing purposes.” The court seems to 
have found that there was in fact no im- 
pairment of the floatage capacity of the 
river and the plaintiff’s bill was dismissed, 
but the doctrine contended for by defend- 
ant was not upheld. On the contrary the 
court in an extended opinion sustained the 
view that the public right of navigation 
was ‘paramount to any right of user for 
manufacturing purposes granted by defend- 
ant’s charter, pointing out at the same time 
that the riparian owner, by virtue of his 
ownership had all the rights conferred on 


(13) Connecticut River Lumber Co. v. Olcott 
Falls Co., 65 N. H. 290, 18 L. R. A. 836. 
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the company so far as the use of the water 
was concerned. The following is the 
language of the court: “The riparian 
proprietors incorporated or unincorporated 
can change the natural condition of the 
stream so far as changes are possible with- 
out an infringement of the public right. 
The riparian title, including the right of 
altering the channel and using the water, 
does not include a right of total or partial 
discontinuance of the changeable (naviga- 
ble?) way, of which the capacity of the 
stream in its natural condition is the 


measure. . . In the present case the 
question of proper form, dimensions and 
place of a sluice, the  jurisdic- 
tion of equity is as plain as in the 


case of a partition of water power between 
mill owners. . . If a judicial location 
of a logway over a dam is necessary, the 
convenience of the defendants will be con- 
sulted so far as it reasonably may be with- 
out a violation of the public right to a way 
as good as the stream would furnish in 
its natural condition. (The italics are ours.) 


Does the Riparian Owner’s Right to Use 
Water for Power Stand on the Same Basis 
as His Right of Access to Navigability?— 
A question of the utmost importance is 
presented when the improvement of navi- 
gation results in the destruction or impair- 
ment of the riparian owner’s right to the 
use of the water for power. We have seen 
that that right is subordinate to the public 
easement for the purposes of navigation. 
That it is subordinate however, does not 
necessarily mean, that when destroyed or 
impaired as the necessary result of the im- 
provement of navigation the riparian owner 
would be entitled to no compensation. That 
his dam or other mill property might be 
destroyed as fhe abatement of a nuisance, 
when it impeded navigation without com- 
pensation is unquestioned; but the destruc- 
tion of property for the purpose of main- 
taining the natural navigable capacity of a 
stream, is a very different thing from the 
destruction of property for the purpose 
of enlarginy the natural capacity of the 


stream for navigation. We have found no’ 


“€ase where this question has been decided. 
But there is no lack of decisions upon 
questions more or less analogous. Thus it 
has been held by many courts that where 
the ripafian owner’s right of access to 
navigability is cut off as the result of the 
improvement of navigation, he cannot re- 
cover any damages therefor. The Supreme 
Court of the United States has taken this 
view. The construction of St. Mary’s canal, 
or rather what is known as the new south 
pier a portion of that canal was completed 
in 1881, and resulted in excluding the 
plaintiff from access from his upland with- 
in the projected lateral lines thereof to navi- 
gable water. Before the construction of the 
pier he had a water frontage of about 400 
feet. When the pier was constructed the 
plaintiff attempted to use it for the pur- 
pose of landing freight thereon, in order 
to convey it to his upland. He was pre- 
vented from so doing by the defendant, the 
United States engineer in charge of the 
work. Under the law of Michigan the 
title of the plaintiff extended to the thread 
of the stream, and he brought ejectment 
against the defendant, claiming damages in 
the sum of $35,000. Mr. Justice Harlan, 
writing the opinion of the court said: “It 
is the settled rule in Michigan that the 
title of the riparian owner extends to the 
middle line of the lake or stream of the 
inland waters. Webber v. Pier Marquette 
Boom Co., 62 Mégch. 636, and authorities 
there cited. But it is equally well settled 
in that state, that the rights of the riparian 
owner are subject to the public easement or 
servitude of navigation. Lorman v. Benson, 
8 Mich. 18. Ryan v. Brown, 18 Mich. 195. 
So that, whether the title to submerged land 
of navigable waters is in the state or in the 
riparian Owners it was acquired subject to 
rights which the public have in the navi- 
gation of such waters. The primary use 
of the waters and the lands under them is 
for purposes of navigation and the erec- 
tion of piers in them to improve naviga- 
tion for the public is entirely consistent 
with such use, and infringes no right of 





, the riparian owner. Whatever the nature 
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of the interest of the riparian owner in 
the submerged lands in front of his prop- 
bordering on a public navigable river his 
title is not as full and complete as his title 
to fast land which has no direct connec- 
tion with the navigation of such water. It 
is a qualified title, a bare technical title, not 
at his absolute disposal as is his upland, 
but to be held at all times subordinate ty 
such use of the submerged lands and of 
the waters flowing over them as may be 
consistent with or demanded by the public 
right of navigation. In Lorman v. Benson, 
above cited, the Supreme Court of Michi- 
gan, speaking by Mr. Justice Campbell, de- 
clared the right of navigation to be one 
to which all others was subservient. The 
learned counsel for the plaintiff frankly 
states that compensation cannot be de- 
manded for the Gppropriation of the sub- 
merged lands in question, and that the 
United States under the power to regulate 
commerce, has an unquestioned right to 
occupy them for a lawful purpose and in 
a lawful manner. This must be so—. 
certainly in every case where the use 
of the submerged lands is necessary or 
appropriate in improving navigation. But 
the contention is that compensation must 
be made for the loss of the plaintiff’s ac- 
cess from his upland to navigability, in- 
cidentally resulting from the occupancy of 
the submerved lands, even if the construc- 
tion and maintenance of a‘pier resting upon 
them be necessary or valuable, in the proper 
improvement of navigation. We cannot 
assent to this view. If the riparian owner 
cannot enjoy access to navigability because 
of the improvement of navigation by the 
construction away from the shore line of 
works in a public navigable river, or water, 
and if such right of access ceases alone 
for that reason to be of vaiue, there is not 
within the meaning of the constitution a 
taking of private property, but only a con- 
sequential injury to a right which must 
be enjoyed, as was said in the Yates case, 
“in due subjection to the rights of the 
public’—an injury resulting incidentally 
from the exercise of a governmental power 


for the benefit of the general public and 
from which no duty arises to make or se- 
cure compensation to the riparian owner. 
The riparian owner acquired the right of 
access to navigability, subject to the con- 
tingency that such right might become 
valueless, in consequence of the erection 
under competent authority of structures on 
the submerged land in front of his wpland 
erty for the purpose of improving naviga- 
tion. When erecting the pier in question, 
the government had no object in view ex- 
cept in the interests of the public to im- 
prove navigation. It was not designed ar- 
bitrarily or capriciously to destroy rights 
belonging to any riparian owner. What 
was done was manifestly necessary to meet 
the demands of interstate and international 
commerce, ° 

In our opinion, it was not intended that 
the paramount authority of congress to 
improve the navigation of the public navi- 
gable waters of the United States should 
be crippled by compelling the government 
to make compensation for the injury to 
a riparian owner’s right of access to navi- 
gability, that might incidentally result from 
an improvemert ordered by congress.”?* 


(14) Scranton v. Wheeler, 179, U. S. 164, 45 
L. ed. 137. See also South Carolina v. Georgia, 
93 U. S. 4. 23 L. ed. 782; Stockton v. Baltimore 
& N. Y. R. Co. 32 Fed. 9. In Hawkins’ Point 
Light House Case, 39 Fed. Rep. 77, where 
the United States had placed a light house in 
the water in front of property, the owner of 
which had by the state statutes, the title to 
the soil and the right to wharf out, the court 
says: It is by no means true that any deal- 
ing witb a navigable stream which impairs 
the value of the rights of riparian owners 
gives them u claim for compensation. The 
contrary doctrine, that in order to develop the 
greatest public utility of a water way private 
convenience must often suffer without com- 
pensation has been sanctioned by repeated de- 
cisions of the supreme court. If necessary to 
the free navigation of the stream the owner 
will be prevented from extending any structure 


into it. See also Gibson vy. United States, 166 
U. S. 269; 41 Le ed. 996. In United States 
v. Lynan, 188 U. S. 444, 47 L. Ed. 539, the ma- 


jority of the court held that “the turning of 
a valuable rice plantation, into an irreclaimable 
and valueless bog as the necessary result of the 
improvement of navigation undertaken by the 
United States government, -is a taking of the 
land within. the meaning of the 5th amend- 
ment. Three of the justices dissented holding 
that no state can lawfully destroy the capacity 





rule laid down in Scranton v. Wheeler. 
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If then the right of access is regarded as 
‘public, rather than private property by 
the highest court in the land, there seems 
no reason to anticipate that the same court 
would not regard the right to the use of 
water power as falling within the same 
category. 
W. A. COUTTS. 


Sault Ste. Marie, Mich. 


The rule in New York is practically the 
same as that enunciated in Seranton  v. 


Wheeler, Gould vy. Hudson R. Co., 6 N. Y. 552; 
Lansing v. Smith, 4 Wend. 21. 21 Am. Dec. 89 
People vy. Tibbetts, 19 N. Y. 523; People, Loomis 
v. Canal Appraisers, 33 N. Y. 461; Smith v. 
Rochester 92 N. Y. +e: Langdon v. New York, 
os N. Y. 139; gage “v. N.Y... 166 WH... ¥.. Si, 
38 L. R. A. 606. In the case last cited the 
court said: The only limitation that is placed 
by the courts of the United States upon the 
power of the several states over lands covered 
by tide water within their respective limits 
is not for the protection of the riparian owners, 
but to protect the public in the use of such 
waters, and congress in its paramount right 
to control commerce... . Although as 
against individuals, or the unorganized public 
riparian owners have special rights as to tide 
way that are recognized and protected by 
law, as against the general public as organizea 
and represented by government they have no 
rights that do not yield to commercial necessi- 
ties except the right of: pre-emption, when con- 
ferred by statute, and the right or wharfage 
when protected by a grunt. The com- 
mon law recognizes navigation as an interest 
of paramount importance to the public. Tnus 
when the king used to grant an exclusive 
right of fishing in navigable tide water, as 
once he lawfully might, if in the course of 
time, the nets or wiers’ interferred with 
navigation, they became a nuisance and coulda 
be abated as such. The rule in the majority 
of the states, however, seems to be more favor- 
able to the riparian owner, recognizing his 
right of access to navigability as private prop 
erty which cannot be taken from him by the 
state without compensation. Note to State ex 
rel Denney v. Bridges, 40 L. R. A. 593. 

The English Rule. The English courts 
also recognize the right of access to naviga. 
bility as private property vested in the riparia 
owner. ° 


“Freeman says, (English Const. 2nd ed. pp. 
139 et. seq. The tracts of unoccupied land 
were originally the property of the public 
sut by the time of or after the conques\ 
this land was known as terra regis, and dis. 
posed of by the king as he _ chose. After 
Magna Charta, the character of the land began 
to change again. until now the land is not 
the king’s with power in him to dispose of 
it, but in the neople and under the control 
of parliament. 
tom each new state that by custom, each new 


sovereign is now compelled to grant his 
individual rights in the unoccupied land to 
the people. . . The first case involving the 


He further states that by cus-. 





right of access was decided in 1843, after this 
change had been accomplished. In Rose v. 
Groves, 5 Mann & G. 613, 6 Scott N. R. 645, 1 
Dowl & L61, 12 L J. C. P. N. S. 251, 7 Jurn. 
951, access from the river to plaintiff's public 
house was obstructed by timber moored by 
defendants in the stream in front of plaintiff's 
bank. During the argument Maul J. said: 
This was not an action for obstructing the 
river, but for obstructing access to plaintiff's 
house. And it was held that the declaration 
was good after verdict. Kearns v. Cordwainers’ 
company, 6 C. B. N. S. 388, 28 L. J. @ P. N.S 
285, 5 Jurn. M. S. 1,216, was a _ proceeding 
between licensor and licensee based upon con- 
tract that the licensor should apply for leave 
to erect a landing place beside a wharf, and 
the question was as to whom application must 
be made Cockburn, C. J. during the argument 
stated that the conservators of the river had 
a right to authorize the erection s > far as 
the public was concerned, but the difficulty he 
felt was as to whether or not they could over- 
ride private rights. In his opinion, he said, 
it appeared to him that no private rights 
were interfered with: that the erection was 
not one which was immediately brought into 
contact with or would directly interfere with 
access to the premises of adjoining owners, 
and that being so the only rights interfered 
with were public rights which the conserva- 
tors could control. But he says that if the 
obstruction operated a private particular injury 
to abutting owrfers, according to Rose v. 
Groves, they would have a right of action. 

If a railroad is built between a wharf and 
the water, the wharf is injured within the 
meaning of a statute requiring compensation 
to be made in such cases. Bell v. Hull & S. R. 
Co., 6 Mees & W. 699, 2 Ry Cases 279. 

In Attorney Gen. v. Conservators of the 
Thames 1 Hem & Ml, 8 Jurn. N. S. 1,203, 11 
Week Repts. 163, the judge says the right of 
a private owner of a private. wharf to have 
access thereto is a totally different right from 
the public right of passing and _repassing 
along the river. The existence of such a right 
of access was recognized in Rose v. Groves. The 
wharf owner claimed that it had a right to 
the wharf, coupled with a right of access to 
the river, and the judge agreed that if this 
right of access was taken away it would be 
entitled to an injunction. But he says, the 
access was not blocked up. the wharf was 
only made less accessible. That is a mere 
interruption to the navigation of the _ river 
which they enjoyed in common with the public. 
and not as part of thetr special right of ac- 
cess. In Buccleuch v. Mé&tropolitan Bd. of 
works L. R. 3 Exch. 306, where an embankment 
for a road was built along the shore so as 
to cut the rinarian owner off from access to 
the water, the court of exchequer held that 
he was entitled to damages. See also Metro- 
politan Bd. of Works v. McCarthy, 7, H. L. 
243, 48 L. J. C. P. N.S. 385, 31 L. T. N. S. 132. 
Original Hartelpool Collieries .Co. v. Gibb L. 
R. 5 Ch, Div. 713; : 

Tide Waters. In Lyon vy. F:shmongers 
Co. L. R. 10 Ch. 679, 44 LL J. Ch M. S. 
747, 33 L. T. N. S. 146, 24 Week. Rep. 1. 1t was 
said: The rights of a riparian proprietor, so 
far as they relate to natura] streams exist 
jure naturae, because his land -has by nature 
the advantage of being washed by the stream; 
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if the facts of nature constitute the founda- 
tion of the right, I am unable to see why 
the law should not recognize and follow the 
course of nature in every part of the stream. 
Bell v. Quebec, L. R. 5 App. Case. 98, 49, L. J. 


P.c.N. S. 1, 41 L. J. 451, Atty. Gen v. Wemyss, 
L. R. 13 App. Cas. 192.” See note 40 L, R. A. 
693. 








INJUNCTION — RESTRAINING PROCEED- 
INGS UNDER PENAL ORDINANCES. 





CANON CITY v. MANNING. 





Supreme Court of Colorado, April 6, 1908. 





The ordinances of a city, prohibiting the sale 
and giving away of intoxicating liquors, declar- 
ing thaft.every p!ace where intoxicating liquors 
are sold or dispensed shall be a nuisance, im- 
posing fines for the violation of ordinances, and 
authorizing public officers, to abate such nui- 
sances by closing the place where intoxicating 
liquors are dispensed, and preventing any per- 
son from entering the same, etc., do not author- 
ize the officers of the city to declare ex parte 
that a lodge maintaining a club for the social 
enjoyment of the members thereof, where liquors 
are dispensed to them and guests, each member 
paying for that consumed by himself and guest, 
violates the ordinances, and the officers cannot 
close the clubrooms and prevent the members 
of the lodge from entering the same,*and equity 
will restrain the officers from so doing, since 
the lodge has no adequate remedy at law. 


The Benevolent & Protective Order of Elks 
of the United States of America is a fraternal, 
social, and benevolent society having many 
subordinate lodges, one of which is located at 
Canon City. This lodge is a voluntary society, 
not incorporated, and consists of upwards of 
325 members, and is supported by the fees 
and dues paid in by its membership. The 
rules of the order prescribe the qualifications 
for membership. Pursuant to the constitu- 
tion and by-laws of the order, it maintains 
clubrooms at Canon City for the social enjoy- 
ment of its members, where liquors are dis- 
pensed to them, each paying for that con- 
sumed by himself or his guests in a sum fixed 
by the board of control. The membership of 
the club is limited to members of the organ- 
ization in good standing. None but members 
of the order or their guests are admitted to 
the club, and no person not a member of the 
order who is a resident of Canon City or the 
immediate vicinity can be admitted. Guests, 
except members of the order, are not permit- 





ted to spend any money in the club. The club 
has quite an elaborate set of rules for the 
government of its members and the manage- 
ment of its affairs, and is part and under the 
control of the Canon City lodge of the order. 
It is not incorporated, and its affairs are man- 
aged by a board of control appointed in ac- 
cordance with the rules of the order and the 
rules and regulations of the club. The club 
is conducted in an orderly manner, and no 
conduct calculated to disturb the peace is per- 
mitted. Billiard and card tables are main- 
tained for the use of the members and guests. 
The rooms are supplied with magazines and 
other reading matter. Canon City has ordi. 
nances prohibiting the sale or giving away of 
intoxicating liquors within its corporate lim- 
its by any person, excep} regularly licensed 
druggists, duly licensed to sell liquors for 
medicinal, mechanical, and chemical purposes. 
One of these ordinances declares that every 
place within the limits of Canon City where 
intoxicating liquors are sold or dispensed, ex: 
cept by druggists duly licensed, is a nuisance 
Penalties in the way of fines are provided for 
the violation of these ordinances. One of the 
provisions of the ordinance declaring places 
where liquors are sold or dispensed nuisances 
is: “The city marshal and all police officers 
of said city shall abate said nuisance by se- 
curely closing such place and preventing any 
person and all persons from entering the sam> 
except for the lawful removal of such liquor, 
until all liquor or any or every kind hereinbe- 
fore mentioned shall have been removed 
therefrom, 2nd until the owner of said place 
shall have given bond to the said city in a 
form and with sureties to be approved by the 
city council of said city of Canon City, in the 
penal sum of twenty-five hundred dollars, con- 
ditioned or permitted to be used for any pur- 
pose hereinbefore specified as constituting it 
a nuisance.” Under this provision, the city, 
through its mayor and marshal, gave notice 
to the club to stop the sale and dispensing of 
liquors to its members within the rooms oc- 
cupied by it, and that, unless such sales were 
stopped within a time specified, the provisions 
of the ordinances of the city with respect to 
the sale and dispensing of intoxicating liquors 
would be rigidly enforced against the club. 
Up to the time of giving such notice, no pros- 
ecution under any of the ordinances in ques- 
tion had ever been commenced or prosecuted 
against the club or its members. Defendants 
in error, constituting the board of control of 
the club, thereupon commenced an action 
against the city of Canon City and its mayor 
and marshal to restrain them, except by some 
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regular form of judicial proceeding in a court 
of competent jurisdiction, from closing the 
clubrooms or preventing any member or mem- 
bers from’ entering them, or interfering with 
the full and entire enjoyment of such rooms 
by the members. The complaint filed stated 
substantially the facts above set forth. To 
this complaint a demurrer was filed by the 
defendants, which challenged the complaint 
upon the grounds, among others, that the 
plaintiffs had no capacity to sue, and that 
the complaint did not state facts sufficient to 
constitute a cause of action, or as a basis for 
relief of any kind. This demurrer was over- 
ruled. The defendants thereupon answered 
and a trial was had before the court. The 
facts established under the issues made by 
the pleadings were substantially as above re- 
cited. Judgment was rendered for the plain- 
tiffs, enjoining the defendants, except by 
some regular form of judicial proceeding in 
a court of competent jurisdiction, from clos- 
ing the clubrooms or preventing any member 
or members of the’ club or their guests from 
entering such rooms, and to refrain and de- 
sist from interfering with the full and entire 
enjoyment of such rooms by the members of 
the club or their guests. The defendants 
bring the case here for review on error. 

GABBERT, J. (after stating the facts as 
above): The first error assigned on behalf of 
defendants is that the court erred in over- 
ruling their demurrer to the complaint, which 
challenged the capacity of plaintiffs to bring 
the action. Presumably, if there was any 
merit in this contention, it appeared upon 
the face of the complaint. By answering to 
the merits, the defendants waived that ques- 
tion. It has been repeatedly decided that 
where a demurrant wishes to take advantage 
of any supposed error in overruling a de- 
murrer to a complaint upon grounds which 
under our Civil Code constitute grounds for 
demurrer, which appear upon the face of the 
complaint, he must, except for want of acts 
or jurisdiction, let final judgment be entered, 
for by afterwards answering to the merits 
he cannot, except for the two defects men- 
tioned, raise such questions in connection 
with his answer. Sams Automatic Car Cou- 
pler Co. v. League, 25 Colo. 129, 54 Pac. 642; 
Diamond Rubber Co, v. Harryman, 39 Colo. 
—, 92 Pac, 922. 

It is next urged that the complaint shows 
that the plaintiffs have attempted to invoke 
the aid of a court of equity to prevent the 
enforcement of a penal ordinance, and that 
for this reason, and also because the testi- 
mony establishes this fact, the judgment ‘is 





erroneous. The judicial enforcement of a 
penal ordinance cannot be inhibited by a court 
of equity. Denver v. Beede, 25 Colo. 172, 54 
Pac. 624; Adams v. Cronin, 29 Colo. 488, 69 
Pac. 590, 63 L. R. A. 61; Olympic Athletic 
Club v. Speer, 29 Colo, 158, 67 Pac. 161. There 
may be. exceptions to this rule, as suggested 
in the above cases, but this case does not fall 
within the exception, so far as the judicial 
enforcement of the ordinance in question is 
involved. Neither is that question the vital 
one in this case. The plaintiffs did not seek 
a judgment inhibiting the defendants from 
judicially enforcing such ordinance, nor did 
the judgment rendered inhibit the defendants - 
from so doing. On the contrary, the questions 
presented by the complaint and on the facts 
established at the trial are: (1) May the city 
authorities summarily close the clubrooms 
and exclude the members of the club there- 
from; and (2) if not, may they be enjoined 
from so doing? 

The defendants claim that they have the 
right, by virtue of the ordinances of the city, 
to close the clubrooms and exclude its mem- 
bers therefrom, and do not deny the aver- 
ments of the complaint, to the effect that it 
was their intention and purpose to take these 
steps. In support of their authority and 
right to do so, it is claimed that the club- 
rooms managed by the plaintiffs are maintain- 
ed in violation of the ordinances of the city 
inhibiting any place to be kept within its 
limits wherein intoxicating liquors are sold 
or dispensed to members of the club occupy- 
ing such place. That question is not the ma- 
terial or crucial one involved, and we shall 
express no opinion upon it. We are not con- 


; cerned with the: guilt or innocence of plain- 


tiffs, neither can that question, under our rul- 
ings in the Beede and other cases, be determ- 
ined in this proceeding. The first important 
question to determine, in order to solve what 
we have indicated are the only ones in the 
case, is whether the defendants may de- 
termine for themselves that the club is violat- 
ing the ordinances of the city, and proceed 
summarily to enforce its ex parte orders 
against it. This question must be answered 
in the negative. The fact that members of 
the organization represented by plaintiffs 
meet in their clubrooms is not a violation of 
the ordinances. Neither is the mere storage 
of liquors in such rooms contrary to any pro- 
vision of such ordinances. The violation of 
such ordinances, if any there be, consists in 
dispensing such. liquors to the members of 
the club. Whether or not that is a violation 
cannot be determined by the city officials, but 
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only by a court of competent jurisdiction, 
wherein plaintiffs are afforded an opportunity 
to be heard, so that the question of whether 
they are violating the ordinances of the city 
can he judicially determined. By the terms 
of the ordinances which the defendants sar 
they proposed to enforce, no such opportunity 
is afforded the plaintiffs. Defendants pro- 
pose ex parte to determine that the ordinances 
of the city have been violated, and pursuant 
to that conclusion contend they have the 
right to close the clubrooms and exclude the 
members therefrom. Such a proceeding as 
that cannot be upheld. Persons, even though 
they be officials of a municipality, may not 
take the law into their own hands, however 
justifiable they may think such a course may 
be to prevent infringement of the law. Such a 
course must inevitably result in bringing 
about conditions destructive to the peace of 
a civilized community. If it can be done in 
one case. it may in another; and thus there 
would be no limit to the unlawful means 
which might be resorted to for the purpose oi 
punishing alleged infringements of the’ law, 
although those engaged in doing so would also 
be violating it. A man’s property cannot be 
seized, nor can he be punished, except for a 
violation of the !aw, and whether he has been 
guilty of such violation as justifies the seizure 
of his property or the infliction of punish- 
ment, can only be determined by a court of 
competent jurisdiction, where he is afforded 
an opportunity to be heard before judgmen. 
is pronounced against him. Darst v. Peopie, 
51 Ill. 286, 2 Am. Rep. 301; Earp v Lee, Ti 
Ill. 198; Baldwin v. Smith, 82 Ill. 162. The 
law provides 1. method whereby the unlawfut 
selling of liquor may be judicially determined 
and judicially. punished. In the present case 
the ordinances of Canon City make _ such 
provision 

Having conciuded tnat the ordinances can- 
not be enforced in the manner threatened by 
defendants, the next question is whether they 
may be enjoined from carrying their threat 
into execution. This question must be an- 
swered in the affirmative. The reason upon 
which the Beede and other cases decided by 
this court, wherein it is held that the judicial 
enforcement of a penal ordinance could not 
be enjoined, rests, is that equity can only be 
invoked when there is no plain, adequate, and 
complete remedy in the Jaw courts of which 
the party invoking its aid can avail himself. 
That condition is not present in the case at 
bar. On the contrary, it is entirely absent, 
for the obvious reason that no opportunity is 
afforded by the provisions of the ordinance 





under consideration whereby the plaintiffs 
may be heard on the question of whether or 
not the dispensing of liquors in their club- 
rooms in the manner set out in their com- 
plaint, and as established by the facts is a 
violation of the ordinances of the city inhibit- 
ing the sale of liquors within its limits. They 
must either submit to the ex parte determina- 
tion of the city officials that they are violat 
ing the ordinances of the city and permit 
their clubrooms to be closed, and the mem- 
bers excluded therefrom, and then bring an 
action to be reinstated in the possession of 
their rooms, or they must resort to force 
when the city authorities undertake to. en 
force the provisions of the ordinances against 
them. Certainly the first course does not at- 
ford an adequate remedy at law, because that 
expression does not mean that such a remedy 
is afforded by quietly submitting to an al- 
leged wrong, and then bringing an action 
against the alleged wrongdoer to redress it. 
Neither is the second expedient one to which 
the law will compel a party to resort by re- 
fusing him protection in the first instance, be- 
cause that course invites violence and a 
breach. of the peace. Perhaps he might 
justify such action if called to account there- 
for, but that is not an adequate remedy @ 
law to afford protection against the illegal in- 
vasion of his rights. The general rule is that 
if, in order to protect the rights of a party 
an action at law does not afford a plain, 
speedy, and adequate remedy whereby the 
whole mischief of which he complains may be 
reached, and, his rights, both present and 
future, be secured in a perfect manner by the 
judgment of a court at law, he may invoke 
the interposition of equity for his protection. 
1 Story’s Equity Jurisprudence, § 33. Apply- 
ing this rule, it is clear that this case does 
not fall within the rule laid down in the 
Beede and other cases cited by counsel repre- 
senting the city authorities. The amendment 
to section 143 of Mills’ Annotated Code, which 
provides that no writ of injunction shall issue 
to restrain the enforcement of a penal ordi- 
nance, does not apply, because that can only 
be construed to mean that no writ of injunc- 


tion shall issue to restrain the judicial en- 
forcement of such ordinance. ‘There are 
doubtless instances where city authorities 


would be justified in employing summary 
methods because of the emergency of the sit- 
uation to prevent infringement of the law, or 
to prevent parties from taking steps which 
would inevitably lead to a violation of the 
law, or to protect the health of the public, or 


where, for the protection of the public, police 
surveillance must be exercised and prompt 
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action taken; but no such emergencies are 
presented in the present case. Whether or 
not the plaintiffs and those whom they rep- 
resent are violating the ordinances of the 
city can be determined judicially, and, if they 
are so found guilty, the judgments to that 
effect can be enforced by judicial process, 
without jeopardizing the safety of the public 
in the slightest degree, and any attempt on 
wise cannot be permitted. In reaching this 
the part of the city authorities to do other- 
conclusion, we must not be understood as in- 
dicating that a judgment of a court to the 
effect that the clubrooms could be closed and 
the members excluded, would be upheld, or 
that the dispensing of liquors in these club- 
rooms to members of the organization repre- 
sented by plaintiffs in the circumstances es- 
tablished in this case is not a violation of the 
ordinances of the city inhibiting the sale of 
liquors within its limits. It will be time 
enough to determine either, or both, of these 
questions, when presented by an appropriate 
proceeding. What we do determine is that, 
in the circumstances of this case, the city 
authorities cannot enforce the provisions of 
the ordinances involved extrajudicially, and 
that they may be enjoined from attempting to 
do so. 

The judgment of the atstrict court is af- 
firmed. 

Affirmed. 

CAMPBELL and HELM, JJ.. concur. 


Note.—Right of Equity to Restrain the En- 
forcement of the Criminal Law Where Such 
Enforcement is Vexatious, Oppressive and a 
Misapplication of the Law.—We had occasion 
to refer to this ever-increasingly important ques- 
tion in a recent editorial, 67 Cent. L. J. 207. 
We desire to examine it more analytically. 

The principal case very properly separates the 
question. The two aspects presented by Justice 
Gabbert are: (1), Restraining judicial enforce- 
ment of criminal law; and (2), restraining the 
“bureaucratic” enforcement of the criminal law; 
that is, enforcement by rules, regulation and 
specific instructions from police boards to sup- 
press a crime by raids, or repeated arrests with- 
out trial or by the confiscation of the utensils cf 
crime or the obstruction of the locations where 
crime is wont to be committed. 

Let us make clear what we are now discussing 
in this note. We are not discussing, and in 
fact, will consider as settled the following ques- 
tions of law: (1) Equity has no,criminal jurisdic- 
tion; (2) Equity will not enioin the commis- 
sion of a criminal act; (3) Equity will not re- 
strain the enforcemedt of the criminal law, 
(4) except where the statute on which proceed- 
ings are based is unconstitutional and the en- 
forcement of the law would result in irreparable 
injury to defendants’ property rights; (5) ‘that 





even in such cases where the injury affects per- 
sonal as distinguished from property rights, equity 
will not interfere. 

What we are discussing is a further exception 
to the rule that equity will not enjoin the en- 
forcement of the criminal law, to-wit, where such 
enforcement is purely vexatious and injuriously 
affects property rights. And we have already 
noted two aspects of this question: (1) the 
judicial enforcement, and (2), the bureaucratic 
enforcement of the criminal law. 


We shall consider first the right to restrain 
the enforcement of the criminal law by boards 
through other than judicial proceedings. The 
principal case is authority for the rule that even 
where a criminal law gives authority to police 
officers to abate a nuisance as, for instance, a 
place where intoxicating liquors are sold in 
violation of law, the board of police can- 
not ex parte declare such a place to be a nuisance 
and direct an officer to close it up. The funda- 
mental reason for this proposition is that it gives 
judicial power to a board or bureau without au- 
thority of law, and thus, where.property is affect- 
ed, deprives him of his property (or its use) 
without due process of law. So also in the case 
of Ulster Square Dealer v. Fowler, r11 N. Y. 
Supp. 16, 67 Cent. L. J. 297, the court held that 
a police board could not order the suppression of 
such issues of publication which might be deem- 
ed libelous as such enforcement of the criminal 
law amounted to a continuous trespass. 


When we come to consider the question wheth- 
er equity can enjoin the judicial enforcement of 
the criminal law when such enforcement becomes 
vexatious, oppressive and unlawfully deprives 
the detendant of valuable property rights, there is 
some disagreement. The position we reached in 
our editorial (67 Cent. L. J. 297), was that equity 
could interrere in such cases “on the ground that 
tne attempted prosecution was purely vexatious 
and a misapplication of the law resulting in injury 
to the plaintiff’s property rights,” citing: Atlanta 
v. Gas Light Co., 71 Ga. 106; Shinkle vy. Coving- 
ton, 83 Ky. 420: Yellowstone Kit v. Wood, 18 
Tex. Civ. App. 683, 43 S. W. 1068. We might 
also call’ attention to two important cases 
which we failed to cite in the editorial referred 
to: Port of Mobile vy. Railroad Co., 84 Ala. 115; 
Georgia, etc, R. R. v. Atlanta, 118 Ga. 486, 45 
S. E. 256. In the Port of Mobile case the rail- 
road company successfully enjoined the enforce- 
ment of an ordinance declaring it unlawful to 
load or unload cars in the public streets on the 
ground that the enforcement of such ordinance 
against defendant was a violation of its charter- 
ed rights. In the Gas Light Co. case the city 
was enjoined from enforcing a valid ordinance 
against tearing up streets without a _ permit, 
against aerendant’s agents for the same reason. 
In all these cases there was a misapplication of 
the law or a mischievous, attempt to affect the 
civil rights of the defendant by proceedings 
against its agents for technical violation of the 
criminal law. In the Covington caSe fifteen crim- 
inal proceedings had been brought against de- 
fendant. Every case resulted in a fine too small 
to permit of an appeal. The enforcement of the 
law was enjoined as malicious and vexatious and 
affecting defendant’s property rights. The case 
of Denver vy. Beede, 25 Colo. 172, 54 Pac. 624, 
*s apparently contra, but there the court lays 
jown a further restriction on the operation of 
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the rule here considered, holding that “a court of 
equity will not, by injunction, restrain a criminal 
prosecution, except where it becomes necessary 
to protect a party from oppressive and vexatious 
litigation, and then only after the controverted 
right has been determined in a previous action, in 
favor of the party applying for the injunction. 
This case was a prosecution for violation of 
the Sunday law in keeping defendant's theater 
open on Sunday, As this was only the first arrest 
and the first prosecution, the court was perfectly 
justified in its ruling. But even here courts of 


equity have sometimes interfered. Thus, in the 
case of Manhattan Iron Works y. French, 12 
Abb. N. Cas. (N. Y. 1882), 446, the court held 


that equity could enjoin a police board from in- 
terfering with the business and property of a 
manufacturer engaged in continuing the business 
of manufacturing on Sunday, even though such 
proceeding is based on a valid Sunday law, where 
such work is a “work of necessity” and to stop 
its operation even for one Sunday would work ir- 
reparable loss. The broad ground for the exer- 
cise of this jurisdiction is stated by the court to 
be that “while equity will nct enjoin an arrest 
for crime, it will interfere to prevent the de- 
struction of property even though in effect, it 
enjoin an arrest for crime. This was the ground 
on which the case of Barlow v. Vestry of St. 
Mary Abbotts, (Chan. Div.), 48 Law T. R. (N. 
S.), 348, was decided, where the court enjoined 
a magistrate from tearing down a wall, which he 
alleged was over the building line under an ordi- 
nance giving him authority to do so where ob- 
structions were placed upon the highway. 

Other cases holding threatened arrests illegal, 
oppressive and injurious to property rights and 
therefore subject to be enjoined by a court of 
equity might be consulted. La Harpe v. Elm 
Township, etc., Co., 69 Kans. 97, 76 Pac. 448; 
Dobbins vy. Los Angeles, 195 U. S. 223, 25 Sup. 
Ct. 18 (reversing 139 Cal. 179, 72 Pac. 970, 96 
Am. St. Rep. 95.) In the last case cited the 
Supreme Come of the United States held that 
“although a criminal ordinance may be lawful 
on its face and apparently fair in its terms, yet 
if it is enforced in such a manner as to work 
a discrimination against a part of a community 
for no lawful reason, such exercise of power will 
be invalidated by the courts ;” citing Yick Wo v. 
riopkins 118 U. S. 356. 

It is to be borne in mind, however, that it is 
only where the enforcement of the criminal law 
is clearly vexatious and irreparably injurious to 
property rights that equity will enjoin a police 
board or officer or court from enforcing the crim- 
inal law. In all other cases equity will leave 
defendants to their remedies at Jaw. Burch v. 
Cavanaugh, 12 Abb. Pr. (N. S.), 410; Brown v. 
Birmingham, 140 Ala. 590; Kramer v. Police De- 
partment, 53 N. Y. Sup. Ct. 492; Davis v. So- 
ciety, 75 N. Y. 362; Louisville, etc, R. R. v. 
Barrall, 25 Ky. Law Rep. 1395. 








HUMOR OF THE LAW. 


“I have certainly received the subpoena, but 
I shall not appear—could not, in fact,” the 
Lady Josephine explained. “Not onl am I 
not socially acquainted with Mr. Justice Bar- 
grave Deane, but the whole tone of his com- 
munication is so impossible that I absolutely 
refuse to know him.”—Sporting Times. 
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1. Aetion—Waiver of Tort.—Where standing 
timber has been wrongfully cut and removed, 
the owner may waive the tort and sue in as- 
sumpsit for the value of the timber.—Witaker 
v. Poston, Tenn., 110 S. W. Rep. 1019. 

2. Adverse Possession—Constructive Posses- 
sion.—In trespass to try title, the occasional 
cutting of wood and pasturing of stock on unin- 
closed land by one claiming by adverse posses- 
sion was not such actual possession and occu- 
pancy as would affect the constructive posses- 
sion of the true owner.—Haynes v. Texas & N. 


O. R. Co., Tex., 111 S. W. Rep. 427 
3. Alens—Naturalization—Under Rev. St. 
Sec. 2165 (U. S. Comp. St. 1901, p. 1329), it wag 


competent for an alien minor over eighteen 
years of age to make a declaration of intention 
to become a citizen of the United States, and 
such a declaration is sufficient basis for a final 
application for citizenship under the proviso to 


section 4, Naturalization Act June 29, 1906, c. 
3592, 34 Stat. 596 (U. S. Comp. St. Supp. 1907, 
p. 420).—In re Gross, U. S. D. C., E. D. N. Y., 


160 Fed. Rep. 739. 

4. Appeal nxnd Error—Bill of Exceptions.— 

Where the abstract on appeal does not show 
that the bill of exceptions was filed by proper 
order of court duly entered, and that the bill 
was signed by the judge, only the record proper 
can be considered.—Isaac A. Novinger & Son v. 
Quincy, O. & K. C. R. Co., Mo., 111 S. W. Rep. 
515. 
Offer of Proof.—Where a licensing board 
on the hearing of a remonstrance refuses to 
receive a part of the testimony offered, an offer 
of proof should pe made that the appellate 
court may determine whether its rejection was 
erroneous or «on —In re Phelps, Neb., 
116 N. W. Rep. 68 

6. Fy nals ae the principal in a 
bail bond forgot the date his case was set for 
trial, that he had no nfroney with which to get 
to the place of trial, and that he was sick but 
not disabled, held not a sufficient excuse to 
warrant nonforfeiture of the bond.—State v. 
Sandy, Iowa, 116 N. W. Rep. 599. 

7. Bailiment—Replevin.—Where the bailor of 
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goods recovers a judgment for their full value 
against the bailee and has possession, the satis- 
faction of such judgment vests in the bailee 
sufficient property to enable him to maintain 
replevin against the bailor for possession.— 
_ Bauer v. Hess, N. J., 69 Atl. Rep. 966. 


8. Bankruptcy—Appealable Decisions. — Un- 
der Bankr. Act, c. 541, sec. 25a, held, that an 
appeal will not lie to the United States Circuit 
Court of Appeals from a decree of the District 
Court reversing a referee’s judgment requiring 
a bankruptcy trustee to account to the creditors 
in s~ecified sums as the rental value of proper- 
ty, of which he permitted the bankrupt to re- 
tain use and possession.—Bank of Clinton v. 
Kondert, U. S. C. C. of App., Fifth Circuit, 159 
Fed. Rep. 703. 

9. Conditional Sale Contracts.—Notes exe- 
cuted for the price of property purchased by a 
bankrupt, providing that the title should remain 
in the seller until full payment, and that any 
equity acquired by the purchaser by reason of 
partial payments should stand pledged for the 
payment of the remainder and be held as trus- 
tee held valid, and enforceable contracts un- 
der the law of Louisiana, and to constitute liens 
after partial payments had been made.—Nation- 
al Bank of Commerce v. Williams, U. S C. C. 
of App., Fifth Circuit, 159 Fed. Rep. 615. 

10. Discharge cf Judgment.—Where a debi 
was discharged by the bankruptcy of the debtor 
his liability upon the judgment therefor was 
also discharged, and an application for leave 
to issue execution thereon will be denied.— 
Cohen v. Pinkus, 111 N. Y. Supp. 82. 

11. Election of Trustees.—It was not im- 
proper for the attorney for petitioning credi- 
tors, in bankruptcy proceedings against a cor- 
poration, to obtain proxies for use in the elec- 
tion of a trustee by means of letters containing 
no materially false statement of fact and as- 
serting the claim of the corporation against its 
officers.—In re Duryea Power Co., U. S. D. C., 
E. D. Pa., 159 Fed. Rep. 783. 

12.—_—Jurisdiction——In bankruptcy prodceed- 
ings the court’s power to reconsider and revise 
its orders and decrees does not expire with the 
term at which they are made.—In re Keyes, 
U. Ss. D. C.. D. Mass., 160 Fed. Rep. 763. 

13. Market Value of Assets.—The fair 
market value of a corporation’s assets for the 
purpose of determining its solvency when it 
committed an alleged act of bankruptcy was 
the value which the corporation might have 
realized on them for itself.—In re Marine Iron 
Works, U. S. D. C., E. D. N. Y., 159 Fed. Rep. 
753. y 

14. Nonprovable Claim.—Under Bankr. Act, 
e. 541, sec. lla, the bankruptcy court has no 
jurisdiction to restrain the prosecution of a suit 
against the bankrupt on a nonprovable claim. 
—In re New York Tunnel Co., U. S. C. C. ‘of 
App., Second Circuit, 159 Fed. Rep. 688. 

15. Petition to Revise froceedings.—A Cir- 
cuit Court of Appeals cannot act on a petition 
to superintend and revise the proceedings of @ 
District Court in bankruptcy, where the record 
does not contain a statement or finding of facts 
nor show whether the court determined the 
question sought to be reviewed as one of fact 
or law.—Landry v. San Antonio Brewing Assn., 
U. 8S. C. C. of App., Fifth Circuit, 159 Fed. 
Rep. 700. 

16. Possession of Property.—Where a bank- 
rupt’s receiver had held possession of the prop- 
erty in controversy under a lease to the bank- 


























rupt and had been wrongfully ejected, the bank- 
ruptcy court had jurisdiction of an action by 
the bankrupt’s trustee to recover possession 
under the lease.—Plaut v. Gorham Mfg. Co., 
U. S. D.C, S. DN. Y., 159 Fed. Rep. 754. 

17.——Suit by Trustee to Recover Property.— 
A bill by a trustee in bankruptcy held to state 
a cause of action for the recovery of the value 
of goods removed by defendants from the 
bankrupt’s stock immediately prior to the bank- 
rupt-»—Ludvigh v. American Woolen Co., U. 
8s. D. Cc, S. D. N. Y., 159 Fed. Rep. 796. 

18. Sureties of Bankrupt.—A surety or in- 
dorser for a bankrupt is a creditor within the 
meaning of the bankruptcy law.—Huttig Mfg. 
Co. v. Edwards, U. 8. C. C. of App., 160 Fed. 
Rep. 619. 

19.——Time for’ Filing Claim.—Though credi- 
tors of a bankrupt did not file their claim with- 
in one year following the adjudication, as re- 
quired by statute, an assignment thereof filed 
by the assignee within the year may be treated 
as sufficiently presenting the claim so as to save 
it by amendment made after the year.—Ben- 
nett v. Anderson v. American Credit Indemnity 
Co., U. 8S. C. C. of App., Sixth Circuit, 160 Fed. 
Rep. 624. 

20. Wage Earners.—A music teacher giv- 
ing lessons at so much an hour is not compre- 
hended by the bankruptcy act provision that 
wage earners whose compensation does not ex- 
ceed $1,500 a year shall not) be subject to in- 
voluntary bankruptcy.—First Nat. Bank v. Bar- 
num, U. 8S. D. C., M. D. Pa., 160 Fed. Rep. 245. 

21. Banks and Banking—Compensation of 
Receivers.—An order allowing three temporary 
receivers for a trust company $75,000 each and 
$75,000 to their counsel held excessive, and 
should be reduced to $20,000 for each of the re- 
ceivers and $20,000 for their counsel.—People v. 
Knickerbocker Trust Co., 111 N. Y. Supp. 2. 

22. Forgery.—The time and place of the 
forgery of a check is immaterial to the payee 
bank’s liability to the maker for paying the 
sar~ unless the forgery was committed under 
such circumstances as to show negligence on 
the part of the drawer.—Harmon v. Old Detroit 
Nat. Bank, Mich., 116 N. W. Rep. 617. 

23. Bills and Notes—<Actions by Assignees.— 
In an action by an assignee of a note given 
for the price of land sold by the payee to the 
maker, the maker cannot have any judgment 
over against the assignee, based on the wrong- 
ful acts of the payee. caused by his removing 
timber from the land, trespassing thereon, etc. 
—Cariton v. Smith, Ky., 110 S. W. Rep. 873. 

24. Cancellation of Instruments—Conditions 
Precedent.—A lessor in a lease giving the lessee 
the right to make improvements and to pur- 
chase the-premises held required on rescinding 
the contract to compensate the lessee for the 
improvements made.—Swanston v. Clark, Cal., 
95 Pac, Rep. 1117. 

25. Failure of Consideration.——Where the 
consideration of a deed is the grantee’s under- 
taking to support the grantor, on failure of 
consideration, the grantor can sue at law as 
the consideration becomes due or in equity to 
cancel the contract.—Whitaker v. Trammell, 
Ark., 110 S. W. Rep. 1041. 

26. Carriers—Duty of Shipper to Inspect Car. 
—lIt is not the duty of a shipper to inspect a 
car furnished by a carrier, or to exercise care to 
know whether the car is in condition, but he 
mov assume that the carrier would not have di- 
rected the placing of the goods in the car un- 
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less it was suitable.—Cleveland, C. C. & St 
L. Ry. Co. v. Louisville Tin & Stove Co. Ky., 
111 S. W. Rep. 358. 

27. Injuries to Passengers.—In an action 
by a passenger for personal injuries, he must 
show the injuries resulted from neglect in the 
conduct of the business or defects in the ap- 
pliances.—Ginn v. Pennsylvania R. Co., Pa., 69 
Atl. Rep. 992. 

28. Notice of Damage to Live Stock.— 
Shrinkage in the weight of cattle due to un- 
necessary confinement in cars held within the 
stipulation of a shipping contract making 4 
notice of loss to the railway company before 
the intermingling of the cattle with other stock 
a condition precedent to recovery.—Atchison, T. 
& S. F. Ry. Co. v. Wright, Kan., 95 Pac. Rep. 
1132. 

29. Stipulation in Bill of Lading.—A clause 
in a carrier’s bill of lading that no carrier or 
party in possession shall be liable for loss or 
damage to the goods by fire only applies where 
the carrier is in possession at the time of the 
fire—Bolles v. Lehigh Valley R. Co., U. S. C. C. 
of App., Second Circuit, 159 Fed. Rep. 694. 

30. Constitutional Law—Personal Rights.— 
The right to labor in a certain way or to pur- 
sue a certain calling or profession depends on 
che power of the state to prohibit or regulate 
such occupation, calling, or profession.—Ea 
porte Donnellan, Wash., 95 Pac. Rep. 1085. 

31. Contractsa—Legality—Where a lease ot 
grazing land contemplated the maintaining 01 
an inclosure around a large body -of govern- 
ment land, in violation of Act, Cong. Feb. 25, 
1885, c. 149, in addition to other lands of whicu 
plaintiff was in lawful possession, the contracc 
being indivisible was void in toco.—Lingle v. 
Snyder, U. S. C. C. of App., Eighth Circuit, 16¢ 
Fed. Rep. 627. 

32. Subscription to Stock. — Stockholders 
who were induced to buy stock of a corporat on 
by fraud held not entitled to rescind their cuwn- 
tracts and prove as creditors of the corpota- 
tion in bankruptcy where they had been sto:k- 
holders and received dividends for some yetrs 
during which the corporation had contracted in- 
debtedness.—Scott v.. Abbott, U. S. C. C. of 
App., Eighth Circuit, 160 Fed. Rep. 573. 

33. Corporations—Domination by Other Cor- 
poration.—Domination of one corporation by 
another through the ownership of a majority 
of stock held not ground for equitable relief, 
so long as such domination is not exercised un- 
lawfullv or illegally.—Theis v. Spokane Falls 
Gaslight Co., Wash., 95 Pac. Rep. 1074. 

34. Formal Subscription to Stock.—Where 
stock of a corporation is allotted to and re- 
ceived by a stockholder, it is no defense to his 
liability to pay therefor in full that the stock 
was issued as fully paid, or that he had not 
made a formal subscription therefor.—In re 
Duryea Power Co., U. S. D. C., E. D. Pa., 159 
Fed. Rep. 783. 

35. Liability as Surety.—A corporation not 
organized to execute contracts of suretyship 
may be liable as a surety.—Forty-Acre Spring 
Live Stock Co. v. West Texas Bank & Trust Co., 
Tex., 111 S. W. Rep. 417. ; 

36. Sale of Stock.—Defendant’s agreement 
with plaintiff, on selling him stock for $1,000, 
to repurchase it at the end of three years for 
$1,720, constituted an option to plaintiff.— 
Raiche v. Morrison, Mont., 95 Pac. Rep. 1061. 

37. Costs—On Appeal.—A successful litigant 
who appealed and the sureties on his appeal 


























bond held not liable for the costs in the dis- 
trict court adjudged against his adversary. 
though the judgment was affirmed.—Lodick 
Co. v. Jones, Tex., 110 S. W. Rep. 930. 

38. Courts-—Jurisdiction.—Though the  par- 
tiles are in court, a Mississippi court has no jur- 
isdiction of a suit involving title to land in an- 
other state, where there is no question of spe- 
cific performance, enforcement of trust, or the 
doing of any act binding on the conscience of a 
party.—Sutton v. Archer, Miss., 46 So. Rep. 705. 

39. Customs and Usrges—Unambiguous Con- 
tracts.— Where a contract in plain and unequivo- 
cal terms called for 50,000 shingles 5 by 16—that 
is, 5 inches wide and 16 inches long—evidence 
that by custom among shingle mill men a shin- 
gie of that size counted as a shingle and a 
fourth is inadmissible.—Birmingham & A. R. 
Co. v. Maddox & Adams, Ala., 46 So. Rep. 780. 

40. Damages—Imaginary Suffering. — One 
causing personal injury is liable for suffering 
due to the injured person’s imagination caused 
by the neurotic condition produced by the 
shock.—Chicago, R. I. & G. Ry Co. v. Barnes, 
Tex., 111 S. W. Rep. 447. 

41. Deeds—Estate Conveyed.—Where iand 
Was conveyed by a husband and wife to their 
son in consideration of support, to revert to 
them if the son died before their death, on the 
son's surviving his father. there was no possi- 
bility of a reversion in the heirs of the father.— 
Whittaker v. Trammell, Ark., 110 S. W. Rep. 
1041. 

42. Depositaries—Husband and Wife—Where 
husband and wife deposit money to be paid to 
wife on her obtaining a divorce, it may be re- 
covered from the depositary, the transaction be- 
ing against public policy.—Levine vy. Klein, 111 
N. Y. Supp. 174. 

43. District and Prosecuting Attorney—Pow- 
ers and Duties.—While neither the courts nor the 
commonwealth or county attorneys should turn 
over the prosecution of criminals to those who 
are under no responsibility to the state, em- 
ployed counsel may assist’ in prosecutions.—Ad- 
ams v. Commonwealth, Ky., 111 S. W. Rep. 348. 

44. Divorce—Alimony.—The amounts award- 
ed by a decree of divorce for the wife’s alimony 
and the children’s maintenance should be sep- 
arated into distinct items, and not included in 


one sum.—Connett v. Connett, Neb., 116. N. W. 
Rep. 658. 
45. Custody and Maintenance of Children.— 





Where the custody and maintenance of children 
is provided for by contract between husband 
and wife when parties to a suit for divorce, it 
is within the power of the court, under Code sec. 
3180, to set aside the contract and to make such 
provision in lieu thereof as the interests of the 
children demand.—Slattery v. Slattery, Iowa, 
116 N. W. Rep. 608. 

46. Suit Money.—While the Supreme Court 
has power to award suit money, attorney’s fees, 
and alimony pendente lite in such court, its jur- 
isdiction in such matters should be exercised 
with much care and discretion, and an award 
made only where the demands of justice make 
it clearly essential—Holcomb v. Holcomb, 
Wash., 95 Pac. Rep. 1091. 

47. Emi t D i Bridges Over Naviga- 
ble Streams.—Where a stream, though not nat- 
urally navigable when a bridge was built, has 
been made so by locks and dams, the bridge 
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may be required to be changed so as not to un- 
reasonably obstruct navigation without com- 
pensation.—United States v. Monongahela Bridge 
Co., U. S. D. C., W. D. Pa., 160 Fed, Rep. 712. 

48. Escheat—Deposits in Court——Money de- 
posited in a federal court, if subject to escheat 
velongs to the state, and not to the federal gov- 
ernment as parens patriae.—American Loan & 
Trust Co. v. Grand Rivers Co., U. 8. C. C., W. D. 
Ky.. 159 Fed. Rep. 775. 

49. Ewidence—Interrogatories.—A party who, 
before announcing ready for trial, failed to call 
attention to his motion to have interrogatories 
rropounded to the udverse party taken as con- 
fessed because of his refusal to answer, did not. 
waive his statutory right to have the interroga- 
tories confessed.—Lyon v. Files, Tex., 110 S. W. 
Rep. 999. 

50. Execution — Mortgaged Personalty. — 
Where several articles of personalty subject to 
the same mortgage «are seized on execution 
aeainst the mortgagor, who persists that they 
be sold separately, such action supports a find- 
ing that he consented to a sale free from the 
mortgage and the payment of the same from the 
proceeds.—Knutson Vv. Rosenberger, Neb., 116 
N. W. Rep. 687. 

51. Forgery—What Constitutes——Where the 
name of the payee of a check was fictitious. an 
indorsement thereof by the person cashing the 
check constituted a forgery.—Harmon v. Old De- 
troit Nat. Bank, Mich., 116 N. W. Rep. 617. 

52. Fraud—False Representation.—In an ac- 
tion fom fraud and deceit inducing a purchase of 
property, it is not a defense that plaintiff make 
other investigation and inquiry respecting the 
property, if the fraudulent conduct of defendant 
was‘a material, although not the sole induce- 
ment to the purchase——Tooker v. Alston, U. 
Ss. Cc. Cc. of App., Eighth Circuit, 159 Fed. Rep 
699. 

53. Presumptions.—A jury must rely on 
presumptions drawn from established facts to 
show fraud in transactions occurring 45 years 
ago, provable only by a few acts of commission 
and omissions; the principal participants being 
jead.—Mead v. Darling, U. S. C. C. of App., Sec- 
ond Circuit, 159 Fed. Rep. 684. 

54. Frauds, Statute of—Sale Under Fore- 
closure.—That there was no memorandum of a 
sale under a power in the mortgage held not to 
give the mortgagor the right to avoid the sale 
under the statute of frauds.—Drake y. Rhodes, 
Ala., 46 So. Rep. 769. 

55. Gaming — Gambling Devices. — Devices 
when designed solely for gambling purposes 
may be destroyed under the statutes authoriz- 
ing the destruction of gambling devices.—State 
v. Sanders, Ark., 111 S. W. Rep. 454. 

56. Gifts—Possession.—Though mere posses- 
sion, use and enjoyment of land for more than 
five years would not establish title thereto, they 
might do so in connection with a parol gift— 
Altgelt v. Escalero, Tex., 110 S. W. Rep. 989. 

57. Highways—Negligence.—Injury to one 
and his automobile caused in attempting to 
pass defendant's trucks held due to his own 
negligence, and not to that of the drivers of the 
trucks.—-Lorenz v. Tisdale, 111 N. Y. Supp. 173. 

58. Homestead—Rights of Creditors.—Where 
a debtor is entitled to a homestead, his creditors 
cannot have the land sold during the life-time 
of the debtor subject to his homestead right, 











though after his death sale may be ordered re- 
serving the right of his widow and children.— 
Louisville Fertilizer Co. y. Lorton, Ky., 110 S. 
W. Rep. 870. 


59. Husband and Wife—Estate in Entirety.— 
A deed to a husband and wife vests an estate in 
entirety in them, and the husband surviving 
becomes the sole owner of the land.—Johnson v. 
Austin, Ark., 111 S. W. Rep. 455. 


60. (nkeepers—Licenses.—Under city ordi- 
nances, a hotel conducted on the “European” 
plan held not subject to a license tax for con- 
ducting both a hotel and restaurant.—New Galt 
House Co. v. City of Louisville, Ky., 111 S. W. 
Rep. 351. 


61. Intoxicating Liquors—Application for Li- 
cense.—An application for a liquor license will 
not be rejected because the officer with whom 
it was filed removed from the city, making 
it inconvenient or impossible for the public to 
see the application.—In re Phelps, Neb., 116 N. 
W. Rep. 681. 

62. Judges—Acts Off the Bench.—The county 
court must speak by its records, and the county 
judge, when off the bench, has no authority to 
bind the county court, and anything tnat the 
county judge may have said as an individual 
cannot militate against the judgment of the 
county court.—Renshaw v. Cook, Ky., 111 S. W. 
Rep. 377. 4 

63. Judgment— Res Judicata.—A prior ad- 
verse decree in a stave court in a suit between 
the same parties to set aside the allowance of 
certain claims against a decedent's estate for 
fraud held res judicata in a suit in the federal 
court to set aside the allowance of such claims 
on the same allegations of fraud.—Jackson v. 
Wilkerson, U.S. C. C. of App., Eighth Circuit, 160 
Fed. Rep. 623. 

64. Judicial Sales—Conformation of Sale.— 
Where a circuit court, being one of continuous 
session, confirms a sale under a decree, the or- 
der of confirmation becomes final in 60 days 
thereafter, after which time exceptions to whe 
report of sale cannot be allowed.—Sinder v. 
Conrad, Ky., 111 S. W. Rep. 287. 

60. Rights of Buyer.—The highest bidder at 
a judicial sale, to whom the property has been 
struck off acquires vested rights which must be 
respecteu by the court.—Robertson v. McClin- 
tock, Ark., 110 S. W. Rep. 1052. 

66. Landlora and Tenant—Failure to Repair 
Premises.—Where failure of a landlord to make 
agreed repairs amounts to a constructive evic- 
tion, the tenant can abandon the premises, and 
his liability for rent will terminate.—Rea y. Al- 
gren, Minn., 116 N. W. Rep. 580. 

67. Life Insurance—<Acceptance After Matur- 
ity.—The acceptance by an insurance company 
of payment of a premium or premium note af- 
ter maturity is in general a waiver of a forfeit- 
nre of the policy caused by the prior default.— 
Duncan v. Missouri State Life Ins. Co., U. S. C. 
Cc. of App., 160 Fed. Rep. 646. 

68. Notice of Premiums.—Failure of insur- 
er to notify plaintiff of the amount of a prem- 
lum due on a. special date held not to relieve 
him of the duty of paying an amount on that 
date equal to the last preceding premium.—Kray 
v. Mutual Reserve Life Ins. Co., Tex., 111 S. W. 
Rep. 421. j 
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69. Logs and Logging—Ownership of Sunk- 
en Logs.—That sunken logs were unmarked, or 
that distinguishing marks thereon had become 
obliterated, did not deprive the owners of the 
right to contract for the recovery and disposition 
thereof.—Whitman v. Muskegon Log Lifting & 
Operating Co., Mich., 116 N. W. Rep. 614. 


70. Master and Servant—<Acts of Superin- 
tendent.—Failure of a superintendent to have a 
red flag placed as a warning that workmen 
were obstructing the track was negligent omis- 
sion to perform an act of superintendence.— 
Campbell v. Long Island R. Co., 111 N. Y. Supp. 
120. 


71. Assumed Risk.—An employee does not 
assume the risk of injury from compliance with 
the orders of the master, unless the danger is so 
obvious that an ordinarily prudent person 
would not undertake the work.—Illinois Cent. 
R. Co. v. Bdmondes, Ky., 111 S. W. Rep. 331. 


72. Defective Appliances.—The test of the 
discharge by a master of his duty is ordinary 
care to supply such ptaces and appliances as 
persons of ordinary intelligence commonly fur- 
nish in like circumstances.—H. D. Williams 
Cooperage Co. v. Headrick, U. S. C. of App., 
Eighth Circuit, 159 Fed. Rep. 680. 

73. Employment of Incompetent Servant.— 
The fact that other servants are competent will 
not excuse a master in employing incompe- 
tent person to perform a particular work, though 
in conjunction with such competent fellow ser- 
vants.—Wilkinson vy. Kanawha & Hocking Coal 
& Coke Co., W. Va., 61 S. E. Rep. 875. 

74. Failure to Pay Employee.—Failure by 
an employer to pay his employee held not tanta- 
mount to a discharge, so as to entitle the em- 
ployee who left his employment because of such 
failure to maintain an action as for a wrongful 
discharge.—Barnett v. Cohen, 110 N., Y. Supp. 
835. 

75. Injury to Servant.—A car repairer held 
entitled to rely on observance of a rule forbid- 
ding a flying switch, and not required to look 
and listen for cars, cut loose from an engine in 
a flying switch, on the track he was about to 
cross.—Galveston, H. & §. A. Ry. Co. v. Conute- 
son, Tex., 111 S. W. Rep. 187. 

76. Safe Place to Work.—A bridge used as 
a part of the scenery in a play was not a “place” 
within the rule which requires the master to 
furnish his employees with a safe place to work, 
but was rather an appliance, such as scaffolding 
used in the conduct of the work has beén held 
to be.—Hahn v. Conried Metropolitan Opera Co., 
111 N. Y. Supp. 161. 

77. Municipal Corporations—Defacto Cor- 
poration.—The state alone can take advantage 
of the fact that a municipality has been illegally 
constituted by instituting a proceeding to test 
the validity of the charter thereof, and no col- 
lateral attack can be permitted.—City of Car- 
thage v. Burton, Tex., 111 S. W. Rep. 440. 

78. Defective Sidewalk.—A city is charge- 
able with notice that a wooden sewer will be- 
come unsafe by decay of the wood, and if a pe- 
destrian is injured by the caving in of the sewer 
owing to such decay the city is liable.—City 
Council of Montgomery v. Comer. Ala., 46 So. 
Rep. 761. 

79. Public Improvements.—A _ contractor 
who had made a mistake in his bid for a public 





























improvement, to the knowledge of the board 
of local improvements, and had promptly notifi- 
ed them of the fact, held entitled to be relieved 
from the bid—R. O. Bromagin & Co. v. City 
of Bloomington, Ill, 84 N. E. Rep. 700. 


80. Navigable Waters—Riparian Rights.—The 
use of a stream to recover sunken saw logs 
without injury to the banks or unlawful trespass 
thereon is not an interference with the rights 
or enjoyment of the riparian proprietor.—Whit- 
man v. Muskegon Log Lifting & Operating Co., 
Mich., 116 N. W. Rep. 614. 


81. Negligence—Imputed Negligence.—Where 
cotton was delivered to a compress company for 
compression for hire, and was destroyed by fire 
from a railroad locomotive, the negligence of the 
compress company or its servants was not im- 
putable to the owner of the cotton.—Sea Ins. Co. 
of Liverpool, England v. Vicksburg, S. & P. Ry. 
Co., U. S. C. C. of App., Fifth Circuit, 159 Fed. 
Rep. 676. 


82. Presumption and Burden of Proof.—It 
is only where plaintiff’s allegations or evidence 
show prima facie negligence on his part that it 
devolves on him to show facts from which, on 
the whole case, he may be found free therefrom. 
—Galveston, H. & S. A. Ry. Co. v. Counteson, 
Tex., 111 S. W. Rep.. 187. 


83. Res Ipsa Loquitur.—Prima 
of negligence held shown, under the rule 
of res ipsa loquitur, where a basket from 
an overhead carrier system falls on a customer 
in a store.—Anderson v. McCarthy Dry Goods Co. 
Wash., 96 Pac. Rep. 325. 


84. Partnership—Mutual Rights——-Where a 
partnership agreement provides that one partner 
shall have exclusive management, and he in 
fact exercises such control, he must account as a 
trustee for all partnership property; but where, 
notwithstanding such provision, the other mem- 
bers actually participate in the management, 
such partner is personally responsible only for 
the results of his fraudulent conduct or other 
breach of duty.—McAlpine v. Millen, Minn., 
116 N. W. Rep. 583. 

85. Transactions Between Partners.—A con- 
tract for the purchase of a two-thirds interest 
in a mining lease, with a view to a subsequent 
partnership between the parties, held not a part- 
nership transaction, to be settled upon an ac- 
counting in equity.—Crocker v. Barteau, Mo., 
110 S. W. Rep. 1062. 

86. Principal and Surety—Liability of Surety. 
—The relation between the creditor and the 
security debtor is comprised within the strict 
letter of th contract, and the obligation of the 
latter should not be extended by any liberal 
intendment beyond the undertaking.—State v. 
Pitman, Mo., 111 S. W. Rep. 134. 

124. P 

87. Process—Service.—Service of a warrant 
of arrest at the instance of the receiver of a 
corporation on petitioner, who, without the re- 
ceiver’s knowledge or consent, had been fraudu- 
lently induced to come within the state by the 
directors of the corporation, held not procured 
by the fraud of the receiver.—Ex parte Taylor, 
R. I., 69 Atl. Rep. 553. 

88. Service on Non-Residents.—Defects in 
proceedings taken to ~obtain jurisdiction of 
non-residents, of a nature tending to mislead 
and prejudice defendants, are fatal to the juris- 
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diction.—D’Autremont vy. 
Minn., 116 N. W. Rep. 357. 

89. Public Lands—Cancellation of Patent.— 
The government may impose such conditions up- 
on alienation of public lands as to it seems best, 
and when through fraudulent representations 
or practices a patent has been wrongfully secur- 
ed, equity, as long as the title remains in the 
patentee at least, affords ample redress.—United 
States v. Collett, U. S. C. C. of App., Eighth Cir- 
cuit, 159 Fed. Rep. 932. 

90. Quieting Title—Unlawful Entry Into Pos- 
session.—Possession obtained by unlawful and 
forcible entry held not to sustain a Dill to re- 
move cloud and quiet and confirm title, but to be 
available to defeat such a bill by the ousted 
party, where he has an adequate remedy at law. 
—Delaney v. O’Donne?i]l, Ill., 84 N. E. Rep. 668. 

91. Railroads—Attracting Children to Tracks 
—A railroad company whose lines pass through 
cities is not required to maintain a lookout for 
children who are in the habit of Jumping on 
and off the cars while in motion.—Swartwood’s 
Guardian v. Louisville & Nashville R. Co., Ky., 
111 S. W. Rep. 305. 

92.——Defective Crossing.—Driver of a wagon 
killed by reason of a defect in a railroad cross- 
ing held not negligent as a matter of law in at- 
tempting to turn on the crossing and in failing 
to approach it at right angles.—Sample v. Chica- 
go, B. & Q. R. Co., Ill, 84 N. E. Rep. 643. 

93.- State Regulation.—A state has power to 
create a board of railroad commissioners and 
prescribe their powers and regulate or forbid 
the consolidation of railroad corporations and 
provide that parallel] lines shall so remain.—Mo- 
bile J. & K. C. R. Co. v. State of Mississippi, 
U. S. S. C., 28 Sup. Ct. Rep. 650. 

94. Vibration and Noise as a Nuisance.— 
Vibration and noises, caused by a railroad using 
city streets lawfully for making up _ trains, 
switching, etc.. do not eonstitute such a nuisance 
as can be prohibited by injunction.—Galveston, 


Anderson Iron Co., 








H. & S. A. Ry. Co. v. DeGroff, Tex., 110 S. W. 
Rep. 1006. 
95.——Wrongful Ejection. — A passenger 


wrongfully ejected from a train held entitled to 
the vatue of her ticket as part of the damages 
recoverable.—St. Louis & S. F. R. Co. v. McAnel- 
lia, Tex., 110 S. W. Rep. 936. 

96. Rape—Assault With Intent to Rape.— To 
warrant a conviction for assault with intent 
to rape, it must be shown that it was the inten- 
tion of the person making the assault to accom- 
plish his purpose and to overcome any resistance 
offered by the person assaulted.—State v. Es- 
penschied, Mo., 110 S. W. Rep. 1072. 


97. Receivers—Liens.—Corporate bondholders 
held not concluded by an order authorizing a 
receiver of the corporation to issue a receiv- 
er’s certificate for indebtedness, which should 
constitute a first lien on the corporation’s prop- 
erty.—Bernard v. Union Trust Co., U. S. C. C. 
of App., Fourth Circuit, 159 Fed. Rep. 620. 

98. Remainders—Time to Sue.—The remain- 
derman’s estate in a homestead will not support 
ejectment during the lifetime of the life tenant, 
and limitations will not commence to run 
against that possessory action until the demise 
of the surviving spouse.—Hobson v. Huxtabule, 
Neb., 116 N. W. Rep. 778. 

99. Sales—Implied Warranty.—Where goods 
are sold for a particular purpose, there is an 








implied condition that the goods are fit for such 
purpose.—West End Mfg. Co. v. P. R. Warren 
Co., Mass., 84 N. E. Rep. 488. 


100. Implied Warranty As to Fitness.— 
Where the buyer has an opportunity to inspect 
the commodity, and the seller is guilty of no 
fraud, and is neither the manufacturer nor the 
grower of the article, there is no implied war- 
ranty.—W. R. Colchord Machinery Co: v. Loy- 
Wilson Foundry & Machinery Co., Mo., 110 S. W. 
Rep. 630. 


101, Rescission.— Where a seller con- 
sents to the rescission of the contract of sale, 
the law raises an implied agreement on his part 
to refund the price, paid.—Greeder v. Stahl, 8S. 
D., 115 N. W. Rep. 1129. 

102. Transfer of Title-—Where goods are 
ordered to be shipped C. O. D., the sale is 
complete when the goods are delivered to the 
carrier, in the absence of a contract to the con- 
trary.—State v. Rosenberger, Mo., 111 S. W. Rep. 
509. 

103. Warranty of Fitness.—That the ‘sellers 
of a barge agreed to construct four coal bins in 
it to be loaded and unloaded separately implies 
a warranty of fitness.—Excelsior Coal Co. Vv. 
Gildersleeve, U. S. C. C. of App., Second Circuit, 
160 Fed. Rep. 47. 


104. Schools and School Districtse—Govern- 
ment Discipline of Pupils—The discretion of 
school authorities in government and discipline 
of pupils is very broad, and the courts will not 
interfere with the exercise of such authority, ex- 
cept when illegally or unreasonably exercised.— 
State v. District Board of School Dist. No, 1, 
Wis., 116 N. W. Rep. 232. 

105. Seduction—Exemplary.—In no action for 
seduction, exemplary damages are recoverable 
when plaintiff is so connected with the female 
seduced as to be capable of receiving injury 
from her dishonor, regardless of the existence 
or non-existence of the malice of defendant.— 
Anderson v. Aupperle, Or., 95 Pac. Rep. 330. 

106. Shipping—Demurrage.—A consignee of 
cargo cannot be held liable for demurrage be- 
cause of delay in discharging due to the inability 
of the vessel to reach the dock designated for 
discharge owing to obstruction by dredges en- 
gaged in improving the waterway in the absence 
of a contract covering such situation.—Roney v. 
Chase, Talbot & Co., U. S. D. C., 160 Fed. Rep. 
268. 


107. Failure to Surrender Freight.—Failure 
to surrender pending freight to trustee’ does not 
necessitate refusal to allow limitation of liabil- 
ity for claims from collision at sea, where there 
is an honest controversy as to whether there was 
any such freight to be surrendered.—Deslions v. 
L. Compagnie Generale Transatlantique, U. S. 
S. C., 28 Sup. Ct. Rep. 664. 

108. Specific, Performance—Oral Agreements. 
—Where a man and wife agree to treat a young 
girl becoming a member of their fami:ty as their 
own and leave her all their property, and there 
is a full performance of the agreement by the 




















girl, it will be enforced.—Bichel vy. Oliver, 
Kan., 95 Pac. Rep. 396. 
109. Right to Relief.—Specific performance 


will not be decreed in case of fraud, mistake, 
or of hard and unconscionable bargains, or 
where it would be inequitable under all the cir- 
cumstances.—Aiple-Hemmelmann Real JBstate 
Co. v. Spelbrink, Mo., 111 S. W. Rep. 480. 
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110. States—Public Printing.—A contractor 
for public printing making under the direction 
of the superintendent of public instruction 
books of a smaller size and containing an infe- 
rior grade of paper to that called for by the 
contract held not entitled to recover the full con- 
tract price for the work.—Commonwealth v. Ba- 
con, Ky., 111 S. W. Rep. 387. 

111. Street Railroads—Contributory Negli- 
gence.—Where, in view of the emergency, it can- 
not be said as a matter of law that a prudent 
man would have backed up or gone ahead in 
front of a street car, it is for the jury whether 
in what the driver did there was any want of 
ordinary care.—Adam v. Union Electric Co., 
Iowa, 116 N. W. Rep. 332. 

112. Injury to Alighting Passenger.—It is 
negligence for a conductor to cause a moving 
ear to be suddenly started forward with such 
force as to throw a passenger, who is attempting 
to alight, to the ground.—Peck v. Springfield 
Traction Co., Mo., 110 S. W. Rep. 659. 

113. Injury to Person on Track.—That when 
a pedestrian left the curb, he thought he had 
time to cross ahead of a car, did not relieve him 
of the obligation to again look.—Glynn v. New 
York City Ry. Co., 110 N. Y. Supp. 836. 

114. Telegraphs and Telephones—Damages 
for Mental Sufferine.—Damages for mental an- 
guish due to failure to deliver a telegram held 
not recoverable unless the telegraph company 
knew of the telegram’s importance or was by its 
language put on inquiry.—Western Union Tele- 
graph Co. v. Olivarria, Tex., 110 S. W. Rep. 930. 

115. Telephone Franchise.—A telephone 
franchise held not to entitle subscribers to long- 
distance service without charge in addition to 
fixed monthly rates, but to merely give them the 
privilege of using long-distance connections from 
their phones.—Cumberland Telephone & Tele- 














graph Co. v. City of Hickman, Ky., 111 S. W. 
Rep. 311. 
116. Theaters and Shows—Liability for In- 


jury to Patron.—An athletic association’s con- 
tract with a spectator, who paid for admission 
and was injured by collapse of a stand built 
by it, held to be that, except for unknown de- 
fects, not discoverable by reasonable means, the 
stand was safe.—Scott v. University of Michigan 
Athletic Association, Mich., 116 N. W. Rep. 624. 

117. Trade Marks and Trade Names—Period 
of User.—The right to a trade mark does not de- 
pend upon any particular period of user, but 
once it is adopted in good faith and used, the 
right thereto inures, and will prevail against 
any subsequent user.—-Walter Baker & Co. v. 
Delapenha, U. 8S. C. C., D. N. J., 160 Fed. Rep. 
746. 

118. Trade Unions—By-Laws.—By-laws of a 
trade society, providing for payment of wages 
to discharged members during period of non- 
employment, construed.—Donavan v. Friendly 
Soc. of Engravers, R. IL, 69 Atl. Rep. 554. 

119. Trespass to Try Title—Right of Action. 
—In trespass to try title, plaintiff being the 
owner of an undivided interest in the land sued 
for, as against a defendant who is a trespasser 
without any title thereto, may recover the 
whole tract sued for, although he has not ac- 
quired the other interests.—Jett v. Hunter, Tex., 
111 S. W. Rep. 176. 

120. Trial—Direction of Verdict.—Where each 
party requests the judge to direct a verdict, 





such procedure is tantamount to a request that 
the trial judge find the facts, which finding will 
be upheld if there is any evidence to support it.— 


Mead v. Darling, U. 8S. C. C. of App., Second 
Circuit, 159 Fed. Rep. 604. 
121. Ignoring Evidence.—In an action for 





injuries to an employee an instruction that the 
employer was not required to inspect simple 
tools held properly refused, in view of the evi- 
dence.—Baltimore & O. S. W. R. Co. v. Walker, 
Ind., 84 N. E. Rep. 736. 


122. Trusts—Constructive Trusts.—In an ac- 
tion to establish a constructive trust, proof 
that the prédmise was the cause of the failure to 
make the necessary legal provision to effectuate 
the desire of the promisee held essential.—Mead 
v. Robertson, Mo., 110 S. W. Rep. 1095. 


123. Express Trusts.—Defendant, who, with 
his sister, had built a house upon the lot of 
their mother under an oral agreement, held an 
express trustee for his sister as to her interest 
therein, with the sole equitable title to the pro- 
perty vested in him.—Westport Lumber Co. v. 
Harris, Mo., 110 S. W. Rep. 609. 


124.—Vendor and Purchaser—Bona fide Pur- 
chaser.—An innocent purchaser for value takes 
the title discharged of secret outstanding equi- 
ties not on record, and such a purchaser may 
transfer the title to one having notice, and a 
good title will descend to such purchaser's heirs. 
—Hendricks v. Calloway, Mo., 111 S. W. Rep. 60. 


125. Waters and Water Courses—Right to 
Use of Water.—Mere nonuser of water or lapse 
of time held insufficient to establish abandon- 
ment, which is in all cases a question of inten- 
tion.—Edgemont Imp. Co. v. N. S. Tubbs Sheep 
Co., S. D., 115 N. W. Rep. 1130. 

126. Witnesses—Credibility. — That defend- 
ant’s witnesses whose reputation was attacked 
lived in a distant state, and defendant was not 
notified before the trial that their credibility 
would be attacked, did not make the impeaching 
testimony inadmissible.—St. Louis Southwestern 
Rv Co. of Texas v. Garber, Tex., 111 S. W. Rep. 
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127.——Cross-Examination.—In a _ prosecution 
for rape, the refusal to permit prosecutrix to 
be asked on cross-examination whether or not 
she was not diseased on the date defendant was 
charged with having raped her held error.— 
People v. Lean, Cal., 95 Pac. Rep. 380. 

128. Demonstrative Evidence.—Compelling 
accused to put his foot in a track for the pur- 
pose of identifying him held not objectionable 
as eompelling him to be a witness against 
himself, or to give evidence against himself, in 
violation of Const. U. S. Amend. 5, and Const. 
Miss. 1890, Sec. 26.—Magee v. State, Miss., 46 So. 
Rep. 529. 

129. Immunity.—One having the right to 
claim the privilege under the constitution pro- 
viding that no person shall be compelled in any 
criminal case to be a witness against himself, 
who fails to claim the privilege, waives it.—Peo- 
ple v. Cahill, 110 N. Y. Supp. 728. 

130. Right to Contradict Party’s Own Wit- 
ness.—A party cannot claim surprise at the testi- 
mony of a witness called by him, where the wit- 
ness told counsel before being placed on the 
stand what.the effect of his testimony would be. 
—Texas & P. Ry. Co. v. Crump, Tex., 110 S. W. 
Rep. 1013. 














